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PREFACE

This 2 volume compilation contains historical documents pertaining to P.L. 98-460, Social
Security Disability Benefits Reform Act of 1984, and related disability amendments. The book
contains congressional debates, a chronological compilation of documents pertinent to the
legislative history of the public law and listings of relevant reference materials.

Pertinent documents include:

¢ Committee reports

¢ Differing versions of key bills
® The Public Laws

® Legislative history

The books are prepared by the Office of Legislation and Congressional Affairs, Legislative
Reference Office, and are designed to serve as helpful resource tools for those charged with
interpreting laws administered by the Social Security Administration.
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97 Conorress SENATE { Reronr
2d Session No. 97-618

RATE OF CERTAIN TAXES PAID TO
VIRGIN ISLANDS

Ocronra 1 (legisiative day, Srpreuwen 8), 1982.—Ordered to be printed

Mr. Dore, from the Committes on Finance,
submitted the following

REPORT

together with
ADDITIONAL VIEWS
[To accompany H.R. 7003)
{Including Cost Estimate of the Congreesional Budget Office)

The Committee on Finance, to which was referred the bill (H.R.
7093) to amend the Internal Revenue Code of 1954 to redice the rate
of certain taxes paid to the Virgin Islands on Virgin Islands source
income, having considered the same, reports favorably thereon with
an amendment to the text and an amendment to the title and recom-
mends that the bill asamended do pass.

The amendment to the text is shown in italic in the reported bill.

I. SUMMARY

Virgin Islands Taxes

The Treasury and the Government of the Virgin Islands take the
position that present law imposes a 30-percent tax on the non-Virgin
Islands recipient of certain Virgin Islands source passive invest-
ment income, and that present law also imposes withholding at the
source by the V.I. payor of such income, The bill will reduce this tax
to 10 percent when the recipient is a U.S. citizen, resident alien, or
corporation and imposes a corresponding withholding obligation on
the V.I. payor of such income. The bill will allow the V.I. Government
further to reduce this 10-percent rate in jts discretion. The bill will
not affect payments of V.1. source passive income to non-U.S. persons.
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Social Security Disability Insurance (DI)

_In addition, the bill will make severnl changes in the social security
disability insurance program relating to the continuing disability in-
vestigation (CDI) process. The bill will continue DI benefits and
Medicare coverage, for certain terminated beneficiaries pursuing an
appeal, through the Administrative Law Judge (ALJ) hearing; allow
the Secretary to slow the CDI process: requires the Secretary to obtain
medical evidence available for the 12-month period preceding the
CDI review; and require the Secretary to report semiannually on
various aspects of the CDI process. :

II. EXPLANATION OF THE BILL

A. Rate of Certain Taxes Paid to Virgin Islands (sec. 1 of the
bill and new secs. 934A and 1444 of the Code)

Present Law

Virgin Islands taxation in general

Under the Revised Organic Act of 1954, the U.S. Internal Revenue
Code is generally applied in the Virgin Islands as the local territorial
tax law, except tha. tax proceeds are paid into the treasury of the
Virgin Islands. This system has been interpreted to require that, in
ngply_mg the Internal Revenue Code in the irgin Islands, the name
“Virgin Islands” is “gubstituted, where appropriate, for the name
“United States” where it appears in the U.S. Code (the so-called
“mirror image” system).

Corporate and individual “inhabitants” of the Virgin Islands are
taxed on their worldwide income by the Virgin Islands and, by paying
such tax to the Virgin Islands, are relieved of any income tax liability
to the Federal Treasury, even on their U1.S.-source income. All corpo-
rations chartered in the Virgin Islands are considered to be inhabi-
tants of the Virgin Islands. In certain circumstances, & United States
corporation may also qualify as an inhabitant of the Virgin Islands.

The U.S. Internal Revenue Code limits the power of the Virgin
Islands government to reduce its income tax (sec. 934). The Virgin
Islands may not reduce its taxes attributable to income derived from
sources wit{lin the United States. With respect to non-U.S. source
income, the Virgin Islands may not reduce 1ts corporate tax except
to U.S. and V.I. corporations that meet a so-called #80-50 test.” This
test allows the Virgin Islands to_reduce taxes only for those U.S.
and V.I. corporations that have derived for the past three taxable
years (or applicable part thereofz at least 80 percent of their gross
{ncome from V.I. sources and at least 50 percent’ of their gross in-

' Under the Tax Equity and Fiscal Responsibility Act of 1982, Pullic Law
97-248, the percentage of 8 corporation’s gross Income that must be derived from
the active conduct of a trade or business in the Virgin Islnnda I8 Increased from
50 percent to G5 percent. This inerease will be phased In over three years. For
taxable years beginning after Dec. 31, 1082, .the percentage Ninilalion will be 66
percent, for taxable years beginning after Dec. 31, 1083, the percentage thnitation
will be G0 percent, and for taxable years heginning after December 31, 1984 and
thereafier (he prreentage lhnitallon will he G5 pereent.

That Act did not affect the percentage—S80 percent—of gross income that must

be derived from Virgln Islands sources.
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come from the active conduct of a trade or business within the Virgin
Islands. Acting within the constraint of the 80-50 test, the Govern-
ment of the Virgin Islands has established further criteria for tax
reduetions, such as a $50,000 minimum investment and certain em-
ployment criteria,
Taxation of passive income in the Virgin lslands

U.S. law generally imposes a 30-percent tax on the gross amount
of dividends, interest, royaltics, and other fixed or determinable an-
nual or periodical income (hercinafter sometimes referred to as passive
investment incone) paid by U.S. persons to nonresident aliens and
foreign corporations when that income is not effectively connected with
tho conduct of a U].S. trade or business by the foreign person. This 30-

rcent rate is often reduced, or eliminated, by income tax treaties.
{;.S. law also generally imposes on the payor of such passive invest-
ment income 8 duty to withhold the tax due (secs. 1441 and 1442).

Under the mirvor system, the Virgin Islands_imposes & similar
80-percent tax on passive investment income paid by V.I. persons
to non-V.1. nersons, including U.S. persons. The Virgm,_ slands
cannot now forgive this tax, since the tax is upon the recipient and
not upon the V.1. payor. A U.S. recipient of passive income from the
Virgin Islands may generally take a foreiFn tax credit for any such
tex (subject to limits) against its U.S. tax liability. Although J;ere is
somo dispute about the underlying tax liability of the recipient of pas-
sive investment income from the Virgin Islands, it is the Internal
Revenue Service’s position that the recipient is liable for the tax (Rev.
Rul. 78-327, 1978-2 C.B. 196) .3

In addition, there is a dispute about the authority of the Virgin
Islands to require withholding of this tax (as opposed to its author-
ity to impose the underlying tax). This dispute has been the subject
of litigation. The U.S. Court of Appeals for the Third Circuit held
that the Virgin Islands did not have the power to impose withhold-
ing.? The basis of this decision was a Treasury Regulation that pro-
vided that U.S. persons were not required to withﬁgld on payments
of passive investment income to V.I. persons: the Third Circuit mir-
rored that Regulation to hold that V.T persons did not have to with-
hold on payments to U.S. persons. The Treasury Department has since
revoked the Rel;ulntion in question. Therefore, according to the IRS,
V.1 persons who pay passive income to U.S. persons must withhold
tax at a 30-percent rate. However, some persons have uestioned the
validity of the IRS revocation of that cgulation. The revocation
occurred simultaneously with issuance of a Revenue Procedure that
continucd the rule that U.S. persons need not withhold on payments of
passive investment income to V.I. persons. Therefore, some persons
allego that the revocation of the Regulation was invalid and tﬂeut the
Virgin Islands does not have the power to require withholding of the
tax. It is understood that these issues are again in controversy.

* No inference shonid be drawn from this discussion as to the correctness of
the view of either party about this dispute or about the dispute as to the related
withholding obligation.

* Ustco v. Government of the Virgin Islands, 560 F. 24 180 Cir. , 3
denicd, 435 U.S. 150 (1878). (34 1977), cert
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Guamanian taxation of passive income

Like the Virgin Islands, Guam is a possession of the United States
and has a tax systen generally mirroring the Internal Revenue
Code. Until 1972, passive investment incomne paid by Guamanian
persons to U.S. persons was subject to a 30-percent Guamaninn tax.
As is the case with V.I. taxes today, this tax was creditable (subject
to limits) against U.S. tax liability through the foreign tax credit
mechanism. in 1972, finding that the effect of the Guamanian passive
income tax had been to discourage U.S. investment in Guam, Congress
repealed the tax.*

Reasons for Change

The current 30-percent tax on the gross amount of passive invest-
ment income paid by V.I. persons to U.S. persons discourages in-
vestment by U.S. persons in the Virgin Islands. Because no deduc-
tions are allowed, the tax on this income, in many cases, is higher
than the regular corporate or individual tax would be if deductions
were allowed. Although the United States allows a foreign tax credit
for taxes paid to the Virgin Islands, such credits gencrally cannot
offset U.S. tax on U.S. source income. Therefore, the 30-percent tax
on gross V.I. source passive investment income frequently results
in such income being taxed at a higher rate than similar income
earned by U.S. persons in the United States, This disincentive has
had the cffect of retarding investments by U.S. persons in the Virgin
Islands. The Committee has limited the effect of the bill to certain U.S.
persons, because the Committee does not intend to enable foreign
persons to use the Virgin Islands as a conduit to make investments
in the United States.

Explanation of Provisions

The bill will generally limit tho Virgin Islands tax on certain
assive investinent-type income from sources within the Virgin Is-
ands that is not effectively connected with the conduct of a trade
or business in the Virgin Islands and that is received by U.S. citi-
zens, resident aliens of the United States, and U.S. corporations, to
10 percent of the gross amount received. The bill will continue present
law for dividends paid to such persons out of carnings and profits
accumulated during taxable years beginning before the effective date
(the day after the date of enactinent). It will treat post-efective date
dividends as first coming out of earnings and profits accumulated
during taxable years beginning before the eflective date.

The bill will allow the Government of the Virgin Islands, in its
discretion, to reduce this 10-percent rate §or to eliminate the tax alto-
gether). The Government of the Virgin Islands will have the discre-
tion to reduce (or eliminate) the tax on the basis of criteria it chooses.
The bill will also limit the complementary withholding tax on such
income to the 10-percent (or lower) rate.

¢ Congress' method of repealing the Guamanian tax was to repeal the 30-per-
cent U.S. tax on passive Investment income pald by U.8. persons to Guninanian
persons. Repeal of the Guamanlan tax thus occurred through “mirroring™ the
repeal of the U.S. tax.
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Thoe 10-percent rate of tax is available only to U.S. citizens, resident
aliens and corporations. The bill will not affect the tax treatment of
payments by V.1 persons to non-U.S. persons, to U.S. trusts, estates,
or partnerships, or to V.1, residents.

'Phc bill makes clear the Virgin Islands’ right prospectively both
to impose the tax and to collect it by requiring withholding. The bill is
not intended to affect disputes now pending with respect to prior
years between various taxpayers and the V.I. Government as to
whether under existing law the Virgin Islands can tax U.S. recipients
non-resident in the Virgin Islands on passive income from Virgin

Islands sources.
Effective Date

The new Virgin Islands tax rates will generally nppli to amounts
reccived after the date of enactment. Iowever, the withholding obli-
gation will apply to puyments made after the date of enactment.

Revenue Effect

. It is estimated that this provision will have a negligible revenue
umpact.



B. Provisions Relating to Social Security Disability Insurance
(DD

1. Continuation of DI benefits to certain individuals pursuing
appeal (sec. 2 of the bill and sec. 223 of the Social Security

Act)
Pressnt Law

A social security disability insurance (DI) beneficiary who is found
by the State agency to be no longer eligible for bencfits continucs to
receive benefits for two months after the month in which he ceases
to be disabled. (As an administrative practice, individuals are now
generally found to be “not disabled” no carlier than month in which
the agency makes the termination decision.) The individual mn
request a reconsideration of the decision and, if the denial is upheld,
he may appeal the decision to an Administrative Law Jud (ALJ{.
The individual is not presently eligible for benefits during the appeals
Beroce&. However, if the ALJ reverses the initial termination decision,

nefits are paid retroactively.

Reason for Change

In the early stages of the continuing dissbility investigations
(CDI) review process, while reviews have been focused on cases most
likely to be found ineligible, States have been terminating benefits in
approxiinately 45 percent of the cases reviewed. Of those cases which
appeal, approximnately 65 TY]crccnt have benefite reinstated by an
administrative law judge. This wide variation between the decisions
made by State agencies and ALJs, a lon recognized problem, stems
from a number of factors. For example, the beneficiary can introduce
new medical evidence at the ALJ hearing; the ALJ hearing is the
first face-to-face contact between the reviewed beneficiary and a deci-
gion-maker ; and the standards of disability used by State agencies and
ALJs differ in some important aspects. .

The committee belicves that the lack of uniformity of decisions
between State agencies and ALJs is a fundamental problem in the
disability determination and appeals process which must be dealt with
administratively and must be carefully considered when the Con-
mittee takes up substantive legislation. Tn the meantime, the Com-
mittee believes that some cmorgcnc;{ relief is warranted for workers
who are having benefits terminated by State agencies and then—in
more than half the cases appealed—having their benefits reinstated
by an ALJ. . .

“The committee does not intend that its decision to extend benefits
during the appeals process shonld be considered a jndgment that it
disngrees with the standards being applied by the State agency. Tt is
clearly the responsibility of the administering agency to make the

9
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licy determinations which implement a statute. The Social Seenrity
disnbility Amendinents of 1980 properly mandated a vigorous effort
to eliminate incligible individunls from the benefit rolls. T'his legisla-
tion does not in anv way represent a reversal of tl:at mandate but
rather is a temporary expedient to help deal with some of the problems
incident to the npleinentation of that mandate.

The committee expects that every effort will be made to collect over-
payinents from beneficiaries in cases where the final decision is to ter-
minato benefits. While there is provision to waive overpayments in
cases where recovery is clearly inappropriate, the Committee expects
such waivers to be granted only when funy justificd and after all alter-
natives for re‘mymcnb—including repayment over a period of time—
have becn explored.

Explanation of Provision

The commitiee amendment will continue DI benefits and medicare
coverage (at the individual’s option) through the month preceding
the month of the hearing decision for terininated beneficiaries pursu-
ing an appeal. These additional DI payments would be subject to
recovery as overpayments, subject to the same waiver provisions now
in current law, if the initial termination decision were upheld.

Effective Date

This provision will be effective for termination decisions occurrin
between the date of enactment and July 1, 1983, but in no case woul
payments be made for nionths after J‘;me 1983. Cases now ndinﬁ
an ALY decision would also be covered by this provision, althoug|
lump s hack payments would not be authorized. Individuals termi-
nated before the date of enactment who have not appealed the decision
would qualify for continued benefits only if they are still within the
nllownb‘e period for requesting a review.

2. Secretarial authority to control flow of continuing disability
investigation reviews (sec. 3 of the bill and sec. 221(i) of the
Social Security Act)

Present Law

As mandated by the Spcial Security Disability Amendments of 1980,
all DI beneficiaries except those with permanent impairments must be
revicwed at least oncoe every 3 years to assess their continuing eligi-
bility. Beneficiaries with permanent impairments may be reviewed less
frequently. The provision in present law specifies a tninimum level of
review,

Reason for Change

The committee believes that the reqnirement of the 1980 amend-
ments mandating a periodic review of the continning cligibility of dis-
ability beneficiaries is essentinl for ensuring that benefits only to
thoso who are disabled within the meaning of the law. The Committee
also belicves that every cffort should be made by the Secretary, in co-



operation with the States, to ensure that these reviews are carefully
considered and processed in a timely fashion.

The committee recognizes that some Sta‘es may have experienced
unavoidable difficulties in impleinenting the periodic roview proce-
dures. For this reason, the Commnittee amendment authorizes the Sec-
retary to take into account the capabilities and worklonds of the State
agencies in tmigmnF cases to the States for review. To some extent,
actions already implemented administratively may have relicved the
situation in some States, but this amendment will make clear the Sec-
retary’s authority to provide such relief even if this means that the
statutory schedule of reviewing onc-third of the caselond ench year
cannot initially be met. The Committce emphasizes, however. that it
continues to view the integrity of the disability rolls as a matter of
high uational priority which must be achicved in all States by the
prompt implementation of a thorongh program of periodic review,

The committee uotes that the fulrcust of State agency administra-
tion is borne by the social security trust funds. It is expected that the
Secretary will request and make available to the States adequate re-
sonrces (o achicve full complinnce with the 1980 amendiments as rapid-
ly as ible. In particular, the Cominittee insists that this authority
shal be used only where the State is unable to carry out the full work-
load despite & good faith effort to achieve the necessary staffing and
otherwica take fdvantage of the reconrces masle availnble. The Com-
mittee also expects the Administration to undertake all necessary ac-
tions to ascure that. the program of periodic review is properly and
evenhandedly implemented on a nationwide basis.

Explanation of Provision

The committee amendment provides the Secretary of Health and
Human Services the authority to slow—on a State-by-State basis—the
flow of cases sent to State agencies for review of continning eligibility.
The Secretary is instructed to take into consideration State workload
and staffing requirements, and is anthorized to slow reviews only in
States that demonstrate a good faith cffort to meet staffing require-
ments and process claims in a timely fashion.

Effective Date

This provision will be effective on enactment.

3. Medical evidence requirement (sec. 4 of the bill and sec. 221
of the Social Security Act)

Present Law

Although current Inw does not specify a time period for the collec-
tion of nieclical evidenee, current procedures, detailed in the gnidelines
used by State agencies, require the Seccretary to seck to obtain all
medical evidence from all persons or institutions which have diag-
nosed or treated the individual within the 12-month period preceding
the review of an individual’s continuing eligibility.



The adoption of this procedire was nnnounced by the Administra-
tion in Mny 1982, Previously, any requirements as to the length of the
period over which medieal evidenee should be sought. were left up to
the States, For some individuals, medieal evidence was gathered over
more than n 12-month period. For others, medical evidence was gath-
ered over a shorter period.

Reason for Change

The committee regards as a high priority the careful development
and consisteney of decisions to terminate or continue disability benefits.
‘This provision is intended to contribute to both of these objectives.
It is not the comnmittee’s intention that this provision require the
Sceretary to pay for medical evidence which is not useful for an
avaluation of the individual’s impairment.

Explanation of Provision

The committee amendment puts into law the requirement that the
Secretnry must attempt to seek and obtain all relevant medical evi-
dence from nll persons or institutions which have diagnosed or treated
the individual within the 12-month period preceding the review of an
individual’s continuing eligibility.

Effective Date

This provision will be effective on enactment.

4. Repori to Congress (sec. 5 of the bill and sec. 221(i) of the
Social Security Act)

Present Law

There is no requirement for perindic reporting to the Congress by
the Secretary of Ilealth and Iluman Services with respect to con-
tinuing disability investigations.

Explanation of Provision

The committee amendment requires the Secretary to report to the
Senate Finance Committee and the Honse Ways and Means Commit-
tee semiannually on the number of: Continuing eligibility reviews,
termination decisions, reconsideration requests, and termination deci-
sions which are overturned at the reconsideration or hearing level.

Effective Date

This provision will be effective on enactment.



I1I. COSTS OF CARRYING OUT THE BILL AND VOTE OF
THE COMMITTEE IN REPORTING THE BILL

Budget Effects

_ In complianco with paragraph 11(a) of Rule XXVI of the Stand-
ing Rules of the Senate, the following statement is made relative to
the budget effects of H.R. 7093, as reported.

Budget receipts

The committee estimates that the tax provision relating to the Vir-
gin Islands will have a negligible revenue effect.
The Treasury Department agrees with this statement.

Buget outlays

According to the Congressional Budget Office, the ‘)rovisions relat-
ing to social security disability insurarce would result in an increase
in Federal outlays of $60 million in fiscal year 1983 and would reduce
Federal oullnysiy $20 million in fiscal year 1984, due exclusively to
the temporary payment of benefits through the appeals process. Any
outlay effects in fiscal years 1985 through 1987 would be negligible.

Vote of the Committee

In compliance with paragraph 7(c) of Rule XXVI of the Standing
Rules of the Senate, the following statement is made relative to the
vote by the committee on the motion to report the bill. H.R. 7093, as
amended, was ordered favorably reported by voice vote.

1IV. REGULATORY IMPACT OF THE BILL AND OTHER
MATTERS TO BE DISCUSSED UNDER SENATE RULES

Regulatory Impact

Pursuant to paragraph 11(b) of Rule XXVI of the Standing Rules
of the Senate, the committee makes the following statement concern-
ing the regulatory impact that might be incurred in carrying out the
provisions of H.R. 7093, as reported.

Provisions relating to rate of taxes paid to Virgin Islands
Numbers of individuals and businesses who 1would be regulated.—
The bill does not involve new or expanded regulation of individuals
or businesses. .
Economic impact of regulation on individuals, consumers and busi-
nesses.—The bhill does not involve economic regulation,
Impact on personal privacy.—This bill docs not relate to the per-
sonal privacy of individual taxpayers.

(10)
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Determination of the amount of paperwork.—The bill will involve
some paperwork requirements for the Virgin Islands and affected tax-
payers in determining withholding changes under the bill.

Provisions relating to social security disability insurance

The disability insurance amendments will make additional benefits
available to certain individuals, While there may be some additional
forms which must be filed as a consequence of this change, the eco-
nomic circumstances of affected individuals will clearly be improved.
Tha bill will not impact on personal privacy.

Other Matters

Consultation with Congressional Budget Ofice on Budpet
Estimates

In accordance with ssction 403 of the Budfet Act, the committee
advises that the Dircector of the Congressional Budget Office has ex-
amined the committee’s budget estimates and agrees with the method-
ology nsed and the resulting estimates (as indicated in Part ITI of this
report). Tho Director submitted the following statement:

U.S. Conoress,
Coxonessionar. Boverr Orrice,
Washington, D.C., September 30, 1988.
Hon. Roaerr Dovr,

Chairman, Committee on Finance, U.S. Senate, Washington, D.C.

Dear MR. Citairman : In accordanve with Section 403 of the Budget
Act, the Congressional Budget Officc lhns examined IL.R. 7093, as
orderad reported by the Commiittee on Finance on September 28, 1982,
The bLill reduces the 30 percent tax on non-Virgin Island passive in-
vestment (dividends, royaltics, interest) to 10 percent. However, the
bill will continue the current 30 percent rate for dividends paid to
individuals out of carnings and profits accumulated during tazable
years beginning hefore the effective date ot the bill,

This Lill does not provide any new or increased tax expenditures.
The Cou‘l;’mssionnl Budget Office 1tlso estimates that the bill will have
a negligible effect on budget receipts.

A Disability Insurance provision would permit payments to cases
appealing a termination decision throngh an administrative law judge
hearing. The provision would permit payments through July 1983,
This would an an estimated $60 million to federnl outlays in fiscal
year 1983 and would reduce federal outlays by $20 million in 1984. Any
outlay effects in fiscal years 1985 through 1987 and the budget author-
ity effects in all years would be negligible.

Sincerely,
Raymonp C. Scuerpacu
{For Alice M. Rivlin, Director).
New Budget Authority

In compliance with section 308(n) (1) of the Budget Act, and after
consultation with the Dircctor of the Congressional Budget Office, the
committee states that the bill has a negligible effect on budget author-
ity in all years.
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Tax Expenditures :

In compliance wil section 308(a) (2) of the Budget Act with respect
to tax expenditures, and after consultation with the Director of the
Congressional Budget Office, the committee states that the bill involves
no new or increased tax expenditures.

V. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In the opinion of the committee, it is necessavy in order to expedite
the business of the Senate, to dispense with the requirements of para-
graph 12 of Rule XX V1 of the Standing Rules of the Senate (relating
to the showing of changes in existing law made by the provisions of
H.R. 7093, as reported by the committee).



VI. ADDITIONAL VIEWS OF SENATOR LONG ON H.R. 7093

The social security disability program was enacted in 1956, At the
time it was passed, Congress believed it was adopting a narrowly
drawn program which would serve only the most severely disabled.
‘The netnaries projected that. its cost would be modest and that. it conld
ba financed over its entire future history by a tax rate of less than one-
lnlf of one precent. Over the years, these early cost estimates have
proven nmch too low. The number of people drawing benefits has
grown fur beyond anything that was anticipated in 1956. The long-
rango cost of the program 18 now projected to be some three an one-
half times as great as was expected in 1956. By 1980, it was clear to
Congress that this was a program out of control.

In 1980, the Congress cnacted legislation designed to bring the so-
cial sceurity disability insurance program back under control. A major
element of the 1980 amendments was a requirement that the Adminis-
tration begin a thoroughgoing periodic review of the eligibility
of all beneficiaries, This review fms been undertaken and, as was antic-
ipnted, a large portion of the cases reviewed have been found to be
ineligible. Yet the Finance Committee in this bill recominends the
extraordinary procedure of continuing to pay benefits to individuals
who liave been fonnd to be ineligible for those benefits until they have
exhausted a lengthy administrative appeals process.

I believe that continuing benefits is 8 fundamentally incorrect ap-
proach to this sitnation. The individnals being terminated from the
disability rolls are people who have been found not to meet the re-
quirements for eligibility. The present review process was mandated
because of deep Congressional concern that the cost of the disability
program had grown out of control. Lax administration was a major
reason for the uncontrolled growth of the program. Because of this fax
administration, many people were put on the benefit rolls who did
not meet the stringent requirements that Congress established for this

pro;irlram Lo
Tho social seeurity disability program from its very inception was
intended as insurance agninst the virtually total loss of earnings abil-
ity arising from severe disabilities. Time and again Congress Tias re-
aflirmed the intent to limit benefits under this program only to those
eople who eannot work. Unfortunately, the prozram lias not always
een administered in a way which carries out this mandate. As n result,
individunls have been put on the benefit rolls even thouah their dis-
abilities aro not so severe that they are no longer capable of substan-
tinl work activity. Some of these individuals are in fact handicapped,
hut they are not so disabled as to meet the standards of the social se-
curity disability program. .

The Committee proposal will result in significant expenditures of
social security trust fund monies. These expenditures will go to pay
benefits primarily to people who do not qualify for those benefits.
While the legislation provides for recovering these incorreet payments
at a later date, most of those payments will not in fact be recovered.
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The Administration believes that they will be able to get. hack about
half of the incorrect payments, and fhat miny be a highly optimistic
estimate. The payinent of henefits during appeal will tend to nggra-
vato the existing serions problems which exist. within the socinl seen-
rity appeals system. Morcover, there is a danger that this legislation
will bo viewed as nndermining the mandate of the 1980 Amendinents
for vigorons administration to assnre that henefits are paid anly to
eligible individuals,

Tnr Nature oF ™ie Sociar. Srcumty Diraniiry ProaraM

When the social secnrvity disability program was cuacted in 1956,
it. was intended to be a program for these individuals who are so dis-
abled that they cannot engage in any kind of substantial work activity.
There nre many ‘Yoople who suffer handicapping ailments, and these
individnals are descrving of great sympnthy. However, the social
secnrity disability program was not intended as a pension to lie paid
to anyone with a handicap. If the social security trust funds are to
b nsed to pay benefits to all these who have su cred & medical con-
dition which restricts their carnings capacity, the Congress will need
to enact very substantial increases in the social security tax rate to
fund the program.

This is not to say that Congress should not address the problems
of handicapped individuals, A great deal can be done through a va-
riety of programs to assist these individuals to regnin the ability to
work and to encourage the expansion of employment opportunitics.
Consideration needs to be given to improving those programs and to
strengthening the incentives in the tax laws for hiring the handi-
capped. But the social security disability insurance program is hased
on a different premise and addresses a different. population, The social
sacnrity progrmn is insurance against that catastrophic sitnation in
which a worker hecoines so disnlfcd that he has totally lost the ability
to support himself.

The limited intent of Congress with respect to this program can
be seen by looking back at its legislative Instory. In 1957, when the
program was newly enacted, the actuaries projected that, its costs
would represent less than one-half percent of taxable payroll. By
1980, that cost was projected at 1.5 percent of payroll—more than
314 tines as mnch, '

Despite the intent of Congress that this shonld be a program nar-
rowly limited to people who have totally lost the ability to carn a
living, there has been a continnal tendency to put on the rolls indi-
vidunls who are less severely disabled. In part this nny arise from
& misunderstanding of the purposes of the program. In part it may
arise from the unwillingness to expend the funds necessary to ad-
minister the program tightly.

The Congress has reaflirmed its original intent to restrict this pro-
gram to the most severely disabled individnals when it has reviewed
the program. In 1967, for example. it avpeared that conris were ap-
plying a rule which wonld give benefits to any individnal with a
disahility sufficiently severe to keep him from doing his nsnal work
or'any other work available in his locality.
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OI FINANCIAL FORECASTS IN EARLIER TRUSTEES' REPORTS

[Intermediate Assumptions)
tenp. Coot eslmates
Yo of eafer trstees” report fo prcit f il
Usable payrot] bitons)

1957 ... 042 510
1960 0.35 1.5
1965 0.63 20
1967 0.85 32
19712 118 NS
19 3.68 na
1980.. 1.50 159
19821 150 )59

* ketoat lor 1953,

* {shmate.

NS—~Nt shoas m repert,

Sonce Congresscral Research Service, My 1982,

DISABILITY INSURAKCE PROGRA CESTS, 1957-82
[ wiiom)
Calendar yeu Tetal costs

1957 §5¢
1958 261
S 485
1960 600
1961 956
1962 1,183
1963 1,297
1964 1,407
1965 1,687
1966 1,9
1962 2089
1968 2458
1969 2,716
1970 3259
1971, 4,000
S 4759
1973 5973
191 1,196
1975 8,790
1976 .J0,366
D970 ettt e e 11,946
FOTB...co et nes e esenss e . 12,954
1979 . . 14186
FEED...ootvrevrens et eeseresess e 15.872
1981 e 117,658
1982 veererieessennnnnen. V18,508

! (stmated based on the Aneinatwe B-B assumpiens onlained in Ihe 1987 0RSD! Trestees' Repon|
Souree Social Secunty Butetin, Annual Statisteal Suppkement 1920
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DI BENEFICIARIES, YEAR-BY-YLAR, 1951-82

Disabled Tolal O

Calencn year workery benehcuares !
JOGT ... e esmnse s s essesassss s ssess s et eets sessnes sss susst sesnaRRsesEes 149,850 149,850
1958 mssereessesasnssesss s snss s strssasens et essaee srssssis 231,119 268,057
999 .ot sesree e saessessasre seressseate senes 334,443 460,354
J9B0........ceoeeceeemmcrssnsncnsnecemensessnenseesssrssassan e sees 455,31 687.45)
196] . 618,075 1,027,089
1962 740,867 1,275.105
1963 827,014 1452472
1964 £94.173 1,563,366
19B5...oeee e s s sseess masestasarssss creasessnessna s s 988,074  1,739,05)
J9BD.........ocereeemsenresasssesarsamamsemssasssas e sssess s s nsatan senes 1,097,190 1,970,322
1967 1193020 2,140,214
1968 1,295.300 2,335,134
1969 1,394,291  2.487.548
1970 : 1,492,948 2,664,995
JO7] oo ess e sn st e aass et e senes sussseene 1,647,68¢ 2,930,008
1972 1.832916  3,27).486
193 2,016,626  3,558.982
1974 2,236,882 3911334
1975 .ot sss st see e e sinesiue et R sespe s anessamtes 2488774 4,352,200
JO7B oot essaessseesseresssees e s ssesmesiaes spssbesssrasessess 2,670,208 4,623,157
JOTT oot sa s s s saaass arsssesssss s s s sesseRasansees 2.831.432  4,860.43)
028 e eeeteceesnasssssaserssesanssasseas susstsseson nee s semsseasnssnaseass 28197714 4,868 490
1919 2870580 4777412
JOB0 ..o eeeeeeeemaeeneessesenseseasassssssssrssseses esses sessansmmsns sessrRaens 2,861,253 4,682,112
198) —_— 2176519 4,456,214
1982 est.2 ... 2,723,000 4,374,000

Y Includes spouses and children of dnabled workers.
1952 ORSD! Towstees Report, Intesmediale N-B 2ssumptions.
Sowce. Sacial Security Bulielin, annual statisiical supplement, 1980.

The Congress felt this was a far broader definition of disahility
than was nppropriate for the social security disability insuranee pro-
gram. To reemphasize the original intent, Congress nmended the lnw
to make it clear that an individual “shall he determined to be under
a disability only if his physical or mental impairment. or impairments
nre of sueh severity that he is not. only unable to do his previous work
bt cannot, considering his age, edu-ation, and work expericnee, en-
goge in any other kind of substantinl gninful work which exists in the
national cconomy, tegardless of whether such work exists in the
immediate area in which he lives, or whether a specifie job vaeaney
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exists for him, or whether he wonkd be hired if he applied for work”
(sec. 223(d) of the Socinl Security Act). . . ) )

Despite the clear Congressional intent that the social security dis-
ahility insnrance program be limited to the most severely disabled,
the program continned to experience growth beyond anything that
conkl be explained by changes in the legislation or demo?-aphic
trends. The annnal costs of the program increased from a little more
than $250 million in 1958 to over a billion dollars in 1962, to more
than $3 billion hy 1970, more than $10 billion by 1976 and more than
$18 billion in 1982,

According to an analysis done in 1978 by former Chief Actuary
Robert. Myers, the incidence of persons receiving disability benefits
increased from 4.5 per one thousand insnred workers in 1968 to 6.0 per
one thousand in 1972, and to 6.9 per one thousand in 1975 —in effect a
50 pereent. increase over a seven-year period in the rate al which
workers were conting onto the disability rolls. There is no evidence to
indicate that this increase was in any way based on rea! increased
incidence of disabling conditions among the population at large.

A June, 1977 study by the actuaries of the Social Security Admin-
istration cited a varicty of factors as responsible for the growth in
the benefit rolls. Possibile explanations included the increased attrac-
tiveness of benefits nnder a system in which benefit levels had been
substantially increased, changing attitudes on the part of individuals
with impairments, and increased cmrhnsis on vocational factors
resulting in more allowances on appeal. The actuaries also cited the
results of trying to hold down administrative costs during a period of
increased caseloads and the tendency in such circumstances to give
claimants the henefit of the doubt. This problem was described by the
actnaries as follows:

All of this put tremendous Kressure on the disability
adjudicators to move claims quickly. As a result the ndmin-
istration reduced their review procedures to a small sample,
limited the continning disability investigations on cases
which were judged less likely to be terminated, and adopted
certain expedients in the development and documentation in
the claims process. Although all of these moves may have
been necessary in order to avoid an unduly large backlog of
disability claims, it is our opinion that they had an unfor-
tunate e&’ect on the cost of the program,

By clainting that it is difficult to maintain a proper balance
hetween sympathy for the claimant and respect. for the trust
funds, we do not mean that disability adjudicators consci-
ously circumvent the law in order to [‘)’eneﬁt an unforturate
claimant. What is meant is that in a public program designed
specifically to help the people, such as Socinl Security, whose
operations are an open concern to millicns of individuals, and
where any one decision has an insignificant effect on the over-
all cost of the program, there is a natnral tendency to find in
favor of the claimant in close decisions. This tendency is
likely to result in a small amount of growth in disability in-
cidence rates ench year, sich as that experienced nnder the DI
program prior to 1970, but it can become highly significant
during long periods of Jdiflienlt national cconomic conditions.”
(SSA Actuavial Study No. 74. Januarv 1977, p. 8.)
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COMFARISON OF CONTINUING DISABILITY INVESTIGATIONS (CDI'S)
PROCESSZD TO TOTAL DISABLED-WORKER BEKEFICIARIES OVER THE YEARS

COr's processed gy oner Number of

Fiscal year (D! and benelrcaes O, ’Iﬂll:m
’ tc:s,:sml:;;‘) (i mifions) bsmrcmliu

1970 167,000 1493 1ns
1913 1142,000 2017 704
1974 120,000 2.231 536
1975 1116,009 2489 46.6
1976 129,000 2.670 483
19 107,220 2834 318
1978 83,651 2880 290
1979 94,084 2.870 328
1980 . 94 550 2.861 330
1981............. - 168,922 2 2835 59.6
QOcl. 1, 1981 *: June 28, 19B2.......occovrnnnennne - 243785 22123 89.5

2 Fipoves proverd by SSA in 1977, but ot currently werifiable.
' (s"hmlt‘: 1xed on intermedule I1-B assumplions in the 1982 Trustees’ Report.

Soutce: SSA and Secial Security Bulelin, Annual Statistical Supplement 1980.

Thr 1980 AMENDMENTS

In view of the cnormons growth in disability insnrance program
coxts nndd enselonds, the Congress enneted legislation in 1980 designed
to bring the program back under control. The 1980 legislation estab-
lixhed limitations on benefit amownts designed to deal with the prob-
lem of a program in which benefit levels were unreasonably high in
relntion to earnings levels, Congress wus, however, also concerned
with the evidence of loose administretion, and mandated several
clanges designed specifienlly to tighten up the disability determinn-
tion process. In order to assure that improper awards to new claimants
were avoided, Congress required the Soctal Security Adwinistration
to reinstate its former practice of reviewing most State agency allow-
ances before payments are stavted. To deal with the problem of
improper allowances on appeal, the 1980 Amendments vequired the
Secretary to begin reviewing cases which are allowed in the appeals
process, Under this provision, the Socinl Security Appeals Conneil
1= requited to reexamine a symifieant sawple of cases decided by
administrative law judges and to veverse those eases which have been
improperly decided.

‘The 1980 legislation also required that the Administration report
the progress in implementing this review program and provide an
analysis of the reasons why administintive law judges so frequently
overturm initial ageney decisions.

Finally, Congress in the 1980 law specifically required that all
disability heweficiaries be reexamined ona perindic basis. This vequire-
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ment, was designed to assure that those who were not cligible for bene-
fits would not. continue on the rolls indefinitely once they began
receivimg benefits, In greneranl, the Administration was required to
review each claimant's eligibility at least once every three years; a less

frequent. review is permitted in cases which are determined to be
permanent,

INDIvibuALS BEING TERMINATED ARE INELIGIBLE

The Congress required a periodic review in the 1980 amendments
because of mdications that many incligible people were, in fact, receiv-
ing benefits, The rapid growth of the disnbilit[y caseloads over the pre-
ceding 10 years was onc indication of this. The substantially reduced
level of administrative review during that same period also led to
concern that ineligible persons were receiving benefits. Subsequent to
the enactment of the 1980 amendments, these concerns were verified in
studies conducted both by the Social Security Administration and the
General Accounting Office. In March 1981, the G.AO issued a report
entitled “More Diligent Follow-up Needed To Weed Out Ineligible
Social Security Adniinistration Disability Beneficiaries.” Based on
the evidence then available, this report concluded that “there could be
ahout 584,000 persons on the DI rolls who may not mect the program’s
eligibility criteria.” The annual benefit drain for cash benefits alone
(not including medicare) was estimated to be ns high as $2 billion. On
the basis of its findings, the GAO report reconmended that the De-
partment give high priority to implementing a more vigorous continu-
ing disnbility review program.

On the basis of the legislative mandate in the 1980 amendments and
the findings of its own mternal studies and those of GAOQ, the Social
Sccurity f:lminist ration did nndertake a vigorous program of review-
ing the cligibility of disabled beneficiaries. During the first eight
months of fiscal year 1982, a total of 267,000 reviews were completed.
Forty-seven percent of these cases (121,000) were found to be ineligi-
ble, Althoug,n this is a_very high rate of ineligibility, it is consistent
with the evidence found in earher studies, In conducting these reviews,
the Adntinistration has utilized techniques designed to target the first
reviews on those [)m‘ls of the cascload where meligibility was more
likely to be found. During the Finanee Commniittee consideration of
this {ill, an Administration spokesman stated that the overall ineligi-
hility rate is expeeted to be about 25 pereent by the time the process is
fully implemented,

hile these continuing disability reviews are conducted Ly State
agencies, the Social Security Administration monitors the accuracy of
their decisions by conducting a sample recxantination of State agency
findings. For the period from October 1981 through March 1982 (the
Iatest available findings) these quality control samples show a 97.5
bereent net aceuracy rating, In other words, after reexamination of
all of the sampled eases (including obtaining additional evidence
where this seemed appropriate), the Socinl Security Administration
would have disngreed with the finding of the State agency in only 215
pereent of the enses. This means that by the standards of disability

which are applied by the agency, nearly all the enses heing terminated
are, in fuet, ineligibie for Lenefits,
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CONTIKUING DISABILITY INVESTIGATION (CDI) CONTINUANCES AND
CESSATIONS BY STATE AGENCIES, DI AND SSI COMBINED, FISCAL YEARS 1977-82°

Total Contmugnte  Cessation

Fscat yeat number of  Continuances  Cessalions rate {in 1le (in

€01 reviews peicent) pricent)
1 150,305 92529 57,776 62 38
1978 118819 64,097 54,722 St ]
1919 134,462 12,353 62,109 54 46
1980 129,084 69,505 59,519 b 46
1981 208.93¢ 110,134 98,800 53 L))
10/1/81-5/28/82............... 266,725 145321 121,404 54 4

1 Reflect cortinuance 2nd cessation rates only 2 the Siale agency level—not at the distric! oifice or al the
beatieg o aprea) levels of adjudcation. These figures €iler hom the previous labie i that they exthude CDI's
whert no new medral delermination of disability by the Siate agency was tequired. Other factoes have afiecled
the indwidual’s entitlement, such as N telura lo work.

Source: SSA, July 1982

REQUESTS FOR AL) HEARINGS—RECEIVED, PROCESSED, AND PENDING TOTAL CASES

5 Pending (end
Foeal years i Processed a ﬂ)
1979 226,200 210,775 90,212
1980 252,000 232,590 109,636
1981 281,700 262,609 128,164
1982 2326,300 300,000 2155,064

¥ includes DI, 0ASI, SSI. and Black Lung cases.
Source. [stimate provided by SSA, DHA, July 1982,

ADMINISTRATIVE LAW JUDGE REVERSAL RATES— DISABILITY INSURANCE
INITI DENIALS AND TERTAINATIONS, FISCAL YEARS 1979-82

Percen! of cases reversed

Frcat yea Initial Genials Tetminations
L1 56.4 59.5
L J—— 4 63
198) . 590 1.5
1sl quarter 1982........ . 5.3 65.4

Semte, SOA, Sty 1N
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PronLEMS 1N THE ArPraLs Process

If an individual’s benefits are terminated because he is found no
longer to be disabled, he is entitled to seek a further review of the
issuc. The first review takes place as a matter of reconsideration by a
different decisionmaker in the State aﬁqn.c . Most reconsideration
decisions uphold the initial finding of ineligi ility. The claimant then
is entitled to ask for a hearing boﬁ)rc an administrative law judge. At
the present time, the administrative law judges are reversing a very
high proportion of cases appealed to them. During the first quarter of
1982, 65 percent of terminations which were appealed to administra-
tive law judges were being restored to benefit status. While this isa
very high reversal rate, it 1s not strikingly different from the adminis-
trntivogiaw jndge reversal rate in prior years, nor from the admin-
istrative law juﬁgo reversal rate of initial claims.

The high reversal rates at the hearings level have been a matter of
concern to the Congress for a number of years. On its face, a system
in which most appenled cases are reversed is a system in trouble. Sim-
ply as a workload matter, such a situation leads to an unduly large
number of appeals. The committee proposal to pay benefits during
appeal will aggravate this problem. Moreover, & high reversal rate
tends to cast doubt on the validity of the entire decision making process
oand to invite efforts to game the system.

The 1980 amendments included a requirement that the Social Secu-
rity Administration conduct a study of the factors involved in the
large numbers of ALJ reversals. This study found that markedly dif-
ferent eligibility standards were being applied in the appeals process
from the standards used by the agency. In a sample of atﬁeninistrative
law judge decisions, the Social Security Office of Assessment using

ncy standards would have allowed 13 percent of the sample—while
the a«fministrntive law judges had allowed 64 percent of th sample.
This study indicates that a very significant part of the administrative
law judge pattern of hi%h reversals ocenrs because the appeals process
simply does not follow the same eligibility standards as the agency.

There will always be some reversals which can be attributed to dif-
ferences of judgment in close cases, evidence obtainable only through
personal appearance, and changes in condition between initial decision
and hearing. But reversals for these reasons represent only a small
part of the cascload. Most reversals are due to the application of easier
eligibility standards.

here can be no justification for continuing a system in which dif-
ferent standards ni cligibility are applied at the appeals leve] than
arc applied at the initial determination level. Such a situation invites
universal appeals, denies those who do not a peal of a fair opportunity
to receive benefits, and creates a revolving J’oor situation in which one
part of the agency puts an individual on the rolls after another part
of the same agency has taken him off the rolls. It is the responsibility
of the administering agency, in this case the Social Security Admin-
istration, to develop the procedures and guidelines which wil) carry-
out the requirements of a law. Policy decisions should be made by the
agency and shonld be carried out by all parts of the agency including
thoso charged with conducting hearings, It is not the function of an
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Tedbie ). Percemt Distribution of Semple Case Allowsnces and Denials, by Decision-
maker and Basis for Decision )/

Original Appeals  Office of Assessment

ALS- Council ‘Decision Using
Decision Decision DDS Standerds
ALLOWANCES
Tolal "% a% 13%
Medical alone 10 13 [
Medica)/Vocations) inability
to engage in SGA: *
Directed by medical-vocetions! rule " 11 H
Specific ressons:
RFC Jess than sedentery 10 1 L]
Pein combined with significant
impairment(s) H 3 °
Mente) disorders combined with
significent physical impeirment(s)  § 4 n
Other medical/vocetional S (] 2
DENIALS
Toral 3 52 [ 1]
Impairment not severe n 16 3
Impairment does not
prohibil past work 9 13 28
Directed by medicel-vocetional rule 13 1 13
Impairment does not prohibit
other work 1 2 4
Other 1 3 3

NOTE: Detell may not 864 1c totals due to rounding.

1/ Percenteges shown are for the combined t0te} of DI and SS1 claims. Although

there sre some differences belween the sllowance/denial retes for Dl clsims ond
SS1 claims (e.g., e Appesls Council would have sllowed about 49% of DI claims
ané 45% of SSI claims), these differences do not sppear 1o be significant and do
not affect the findirgs of the review,

2/ About 0.4%.

Source: SSA January 1982 Study
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administrative law judge to make agency policy. It is his function to
assure claimants that the agency policy is being carried out in their
case. This responsibility of the administrative law judge was described
in & 1977 study of the Sociul Security appeals process by the Center
for Administrative Justice. The final report of that study describes
the proper roll of the administrative law judge us follows:

The protection of \LJ decisional independence in the APA
18 signiticant. Once appointed the A\LJ s position is perma-
nent; he may be removed only “for cause ' after formal ad-
judicatory hearing. Morcover, the ALJ's compensation is de-
termined by the Civil Service Commission, not by his agency.
Cases must be assigned in rotation, the ALJ may not be as-
signed tasks inconsistent with his duties as an ALJ and, with
respect to the facts at issue in a purticular case, the ALJ may
not be approached by anyone, including the employing
agency, save on the record. Moreover, the ALJ may not be
miade subject to the supervision or control of any person who
has investigative or prosecuting functions for the agency.

On the other hand, certain aspects of the ALJ’s activities
are clearly subject to agency control. ALJ’s are not “policy”
independent. T'hey represent an extension of “the agency”
and the agency may control their excrcise of discretion by
regulation, guidelines, instructions, opinions and the like in
order to attempt to produce decisions as similar as possible
to those “the agency” would have made. There js no prohibi-
tion even on consultation with agency employees on questions
of law or policy in a particular case.

(Sources: Final Report : Study of the Social Security Administra-
tion Hearing System. Center for Administrative Justice, October
1971, p. 244—5.?

It appears that the Social Security Administration in the past has
not carried out its responsibility to assure that administrative law
judges do in fact implement agency policy as to how and under what
standards the question of disability 1s to be determined.

This situation should be greatly improved in the near future. The
Social Security Admninistration has undertaken to publish in Social
Security Rulings (which are binding on administrative law judges) a
much more dJetailed explanation of the criteria to be applied in deter-
mining whether or not an individual is cligible for disa ility benefits.
The greater part of these rulings will have been published by the end
of October of this year and this project is cxpected to be essentially
complete:l with the publication of the January, 1983 Social Security
Rulings. The Administration is to be commended for undertaking to
correct this problem and should continue to monitor the situation and
to publish further gnidelines as necessary.

o assure that the administrative law judges are in fact carrying
out the agency policy as published in these rulings, the Social Securit
Appeals Council has the ongoing responsibility o reviewing cases a?-'
lowed by administrative law judges. This responsibility was reaf-
firmed in the 1980 legislation and the Administration should give a
high priority to implement that responsibility. If the agency suc-
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ceeds in conforming the policy applied in the appeals process to the
authoritative ngency policy standards, the rate of reversals on review
should fall dramatically, This in itself should tend to reduce the ap-
I'n-nls worklcad to move manageable levels, since claimants will no
onger be enconvaged to appeal in all eases (as they are by the present
s‘yslem). Once these changes are fully implemented, it can be expected
that reversals at the learing level will tend to occur only where theve
is in fact a failue to apply the agency standards at the mitial and re-
consideration levels, or where the claimant’s condition has in fact
worsened since the initial agency determination.

InmaL Prosuems Are Beine Corrected

The present Administration is to be contmended for moving rapidly
and cflectively to implement the review requirements mandated by
the Congress. It is unfortunately inevitable that there will be some
difliculties encountered in undertaking any major new initiative. In
the case of the disnbilitgcmvicw process, this situation was aggravated
by the very large number of cases involved (267,000 during the first
eight months of fiscal 1982) and by the complications of operating
under contractual arrangements with a network of State agencies.

Sadly, there were sonie cases of inproper terminations and even
some cases of terminations involving individuals with such severe
disabilities as to leave no room for doubt. It is remarkable that such
sitnations were rare and that the Administration has been able to
maintain 8 97.5 percent accuracy rate. Still, every effort should be
inade to avoid burdening those individuals who are without any ques-
tion cligible, and the Administration has in fact been sensitivo to
this need.

Since the implementation of this program, the Administration has
made nunerous changes in its procedures directed specifically at assnr-
ing that truly eligiblo individuals are continued in benefit status and,
insofar as appropriate, are spared the burden of unnecessary reviews.

A letter to the Committee on Finance from the Conmnissioner of
Social Sccurity outlines the following twelve different steps the agenc
l:as taken to improve its procedures in ways which help assure a high
degree of accuracy:

Excerrr From SerrEMBer 16, 1982, Lerrer From CommissioNER oF
SociaL SecuriTy

1. In March, SSA initiated a policy of determining that,
in gencral, a person’s disability ccases as of the time the
beneficiary is notified of the cessation. This change reduces
sitnations where the bcnoﬁcinr¥ is faced with the need to
pay back past benefits because of a retrouctive deteriination.

9. Since May, SSA has mandated that States review all
medical evidence available for the past year—a divective
which ensures that every State is looking at every picce of
evidenco that might he pertinent to a case.

3. SSA has underway, in two States, a study to test the
value of obtaining more than one special mental status
examination in cases where evidence from the beneficiary's
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trenting source is incomplete or inadequate. This is intended
to determine whether a person’s nental condition can drasti-
cully change from one day to anotlier, One criticism of SSA’s
practice of getting only one mental status examination is
that it gives a misleading “snapshot” of a person.

4. Since March, SSA has required State agencies to furnish
detailed explanations of their decisions in all cases in which
8 person’s disability has ceased.

9. To insurc quality in CDI cases, SSA conducts a quality
review of a sample of cases before benefits are stopped. In
Juno 1982, SS.\ doubled the number of quality reviews of
termination cases. The quality has been holding very high
at 97.5 percent. In addition, to demonstrate the importance
of quality in the CDI process, SSA established an interim
accuracy goal for the State agencies will cut waiting for
publication of regulations.

6. SSA lins consistently monitored State agency resources
and workloads closely and adjusts the flow of cases to the
individual States to avoid backlogs when problems have
arisen in their acquiring adequate resources. The selective
moratoriuims on new CDI cases that SSA has implemented
for August and September (and even earlier in some States)
has been easing problemns in specific States that have had
nnusually largoe backlo

7. Starting in October, SSA will use & new procedure for
beginning a CDI review : each beneficiary will have a face-to-
faco interview with an interviewer in the local Social Security
office. The interviewer will explain how the review works
and what the beneficiary’s rights are, obtain information
about the beneficiary’s medical care and treatment and current
condition, and—in some cases—conclude the review process
where it is clearly warranted based on the bene ciary’s
current medical condition.

This will correct the single most glaring anomaly in the
CDI process. Recipients whose cases are selected for review
under the 1980 Congressional mandate rarely, if ever, come
face-to-face with a decisionmaker until and unless the case
is pursued to the third level of review and appeal—a process
which may drag on as much as 6 months to a year after bene-
fits have gcen stopped. This one flaw in the program is per-
haps more to blame than any other factor for the seemingly
senseless “horror stories” we have all seen from time to time
of people being dropped from the rolls despite glaringly
obvious disabilities.

8. To improve the quality of determinations in difficult
cases where it is necessary to determine a person’s capacity to
do worlk-relatcd activities despite a severe impairment, SSA
is requiring that the determinations as to remaining capacity
be more detailed and explicit so that the basis for the final
dccision i8S clear.

9. SSA has taken many actions to improve the quality of
consultative examinations purchased by the Government in °
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cases where medical evidence fron a person’s physician is
unavailable or incomplete.

10. SSA has been very sensitive to the need for speeial
handling of cases involving psychintrie impairments. SSA
has met with inental health groups to obtain iheir reconiien-
dations for improvements and is reevaluating all guidelines
for evaluation of mental impairinents. SSA has also enconr-
aged the States to increase the number of psychiatrists on
their staffs in order to enhance their ability to review cuses
involving mental impairments. Secretary Schweiker has
asked the American Psychiatric Associntion for assistance in
recruiting psychiatrists for the States.

11. SSA has added more than 140 Administrative Law
Judges to what is already J)crhn[)s the largest single adjudi-
cative system in the world, bringing their total number to
more than 800 and providing them with significantly more
support stafl to help reduce the backlog of cases that has been
a clironic problein in past years.

12. Based on our findings in the first year of the CDI1
program, SSA has broadened the definition of the permna-
nently disabled who need not be subject to the every-three-
year CDI process mandated under the law. As a result, SSA
expects to exempt an additional 165,000 bencticiaries from
the CDI process during the next fiscal year—which will mean
reducing the total from about 800,000 to about 640,000, a
major reduction in workloads for the State agencies.

Included in these measures is an important change under which a
personal interview is conducted by a Socinl Security Administration
employee before a case is even sent to 8 State nﬁency for review. This

rsonal interview assures that claimants will acquainted with the
implications of the process and will have the onportunity to nresent
their views and to make available any relevant evidence. Moreover,
the face-to-face interview creates a situation in which obviousl{ in-
appropriate reviews can be detected at the very beginning of the

rocess. In such situations, the case is not even sent to the State agency
ut is referred back to the Social Security central office with a recom-
mendation that further review be discontinued. .

These actions should reduce to an absolute minimum the incidence
of improper terminations. Together with the administrative steps
being taken to improve the appeals process, these changes eliminate
any possible basis for continuing benefit payments beyond the point
of the initial State agency determination.

Finance CoMMITTEE APPROACH INADVISABLE

The Committee has recommended an approach which would con-
tinue hencfits during the appeals process. This approach has nothing
to recommend it. Tf the bulk of imtial decisions denying benefits were
incorrect, the proper appronch would be to change the initial decision
Jrocess rather than to pay benefits to those who happen to appeal that
initial decision. In fact, however, the evidence available to the Com-
wittee does not indicate that the bulk of initial decisions are wrong.
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Rather, it indicates that over 97 percent of the decisions are correct.
Conscquently, the Committee bill will result in spending social
security trust fund money primarily to pay improper benefits. Some
of this money will be subsequently recovered; most of it will not.
Except in those cases where the individual’s benefit is continued on
appeal (and this will frequently be an improper continuation) the
amendment does nothing but postpone the day of reckoning. More-
over, it will Jeave the terminated beneficiary with the burden of a
substantial overpayment at that point.

The implications of the Comnmittec amendment may be even more
than the short-terin improper expenditure of many millions of dollars
in social security trust funds. The history of the social security dis-
ability program scews to show a fair degree of volatility in the applica-
tion of adjudicative standards. The Congress has faced a continuing
nced to reemphasize its original intent that the definition of disability
be applied strictly and narrowly. In the 1980 Amendments Congress
spoke forcefully and, thus far, effectively to this issue. There is a

istinct danger that these amendments would be viewed by all ad-
E:dicntom as a reversal of this Congressional intent. This bill could

> seen a8 a Congressional judgment that most, or a substantial pro-
portion, of the agency’s terminations are incorrect. If this occurs, it
conld cause the State agencies to allow more claims.

In addition, the Committee provision is bound to have substantial
impact on the appeals process, probably in ways which will undermine
the attempts of the Administration to bring the appellate process back
into line with the agency policy. Simply on a workload basis, the
decision to pay benefits through the hearing level will stimulate addi-
tional appeals from individuals with little expectation of ultimately
winning reinstatement. In addition, the hearings officers like the State
agencies may read into this legislation a subtle message that Congress
18 reversing its earlier concern over the integrity of the benefit rolls.

0
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Calendar No. 936
"2 H, R, 7093

[Report No. 97-648]

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 22 (legislative day, SEPTEMBER 8), 1982
Received; read twice and referred to the Committee on Finance

SEPTEMBER 30 (legislative day, SEPTEMBER 8), 1982

Reported by Mr. DoLE, with an amendment to the text and an amendment to the
title

[Insert the part printed in italic]

AN ACT

To amend the Internal Revenue Code of 1954 to reduce the
rate of certain taxes paid to the Virgin Islands on Virgin
Islands source income.

1 Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. REDUCTION IN INCOME TAX RATE ON VIRGIN IS-

B W o

LANDS SOURCE INCOME.
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SEC. 2. CONTINUED PAYMENT OF DISABILITY BENEFITS
DURING APPEAL.

(a) Section 223 of the Social Security Act is amended

by adding at the end thereof the following new subsection:

“Continued Payment of Disability Benefits During Appeal
“9)() In any case where—

“(4) an individual is a recipient of disability in-

surance benefits, or of child’s, widow’s, or widower’s

insurance benefits based on disability,

HR 7093 RS
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5
“(B) the physical or mental impairment on- the

basis of which such benefits are payable is found to

have ceased, not to have existed, or to no longer be dis-

abling, and as a consequence such individual is deter-

mined not to be entitled to such benefits, and

“(C) a timely request for a hearing under section

221(d), or for an administrative review prior to such

hearing, is pending with respect to the determination

that he is not so entitled,
such indwidual may elect (in such manner and form and
within such time as the Secretary shall by regulations pre-
scribe) to have the payment of such benefits, and the payment
of any other benefits under this Act based on such individ-
ual’s wages and self-employment income (including benefits
under title X VIII), continued for an additional period begin-
ning with the first month beginning after the date of the en-
actment of this subsection for which (under such determina-
tion) such benefits are no longer otherwise payable, and
ending with the earlier of (i) the month preceding the month
i which a decision is made after such a hearing, (i) the
month preceding the month in which no such request for a
hearing or an administrative review is pending, or (111) June
1983.

“R)(4) If an individual elects to have the payment of

his benefits continued for an additional period under para-

HR 7093 RS
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graph (1), and the final decision of the Secretary affirms the

determination that he is not entitled to such benefits, any
benefits paid under this title pursuant to such election (for
months in such additional period) shall be considered over-
payments for all purposes of this title, except as otherwise
provided in subparagraph (B).

“(B) If the Secretary determines that the indwidual’s
appeal of his termination of benefits was made in good fauth,
all of the benefits paid pursuant to such indwidual’s election
under paragraph (1) shall be subject to waiver consideration
under the provisions of section 204.

“(3) The provisions of paragraphs (1) and (2) shall
apply with respect to determinations (that indwiduals are not
entitled to benefits) which are made on or after the date of the
enactment of this subsection, or prior to such date but only on
the basis of a timely request for o hearing under section
221(d), or for an administrative review prior to such hearing.
SEC. 3. PERIODIC REVIEWS OF DISABILITY CASES.

Section 221() of the Social Security Act is amended—

(1) by inserting ‘(1) after “())’%
(2) by inserting “, subject to paragraph (2)” ofter

“at least every 3 years’; and

(3) by adding at the end thereof the following new
paragraph:

HR 7093 RS
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“(2) The requirement of paragraph (1) that cases be re-

viewed at least every 3 years shall not apply to the extent that
the Secretary determines, on a State-by-State basis, that
such requirement should be waived to insure that only the
appropriate number of such cases are reviewed. The Secre-
tary shall determine the appropriate number of cases to be
reviewed in each State after consultation with the State
agency performing such reviews, based upon the backlog of
pending reviews, the projected number of new applications for
disability insurance benefits, and the current and projected
staffing levels of the State agency, but the Secretary shall
provide for a watver of such requirement only in the case of a
State which makes a good faith effort to meet proper staffing
requirements for the State agency and to process case reviews
in a timely fashion. The Secretary shall report annually to
the Committee on Finance of the Senate and the Committee
on Ways and Means of the House of Representatives with
respect to the determinations made by the Secretary under
the preceding sentence. .

(b) The amendments made by subsection (@) shall
become effective on the date of the enactment of this Act.

SEC. 4. MEDICAL EVIDENCE.
(a) Section 221 of the Social Security Act is amended

by adding at the end thereof the following new subsection:

HR 7093 RS
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“0) In any case of a medical review of the continuing
disability of an indindual, before making a final determina-
tion with respect to any such indindual, the Secretary shall
make every reasonable effort to seek and obtain all relevant
medical emdence from all persons or institutions which have
diagnosed or treated such individual with respect to his im-
pairment or impairments within the preceding 12-month
period.”.

(b) The amendment made by subsection (a) shall become
effective on the date of the enactment of this Act.

SEC. 5. REPORT BY SECRETARY.

Section 221(1) of the Social Security Act (as amended
by section 3 of this Act) 1s further amended by adding at the
end thereof the following new pamgrdph:

“43) The Secretary shall report semiannually to the
Commuttee on Finance of the Senate and the Committee on
Ways and Means of the House of Representatives with re-
spect to the number of reviews of continuing disability car-
ried out under paragraph (1), the number of such reviews
whach result in an initial termination of benefits, the number
of requests for reconsideration of such initial termination or
for a hearing with respect to such termination under subsec-
tion (d), or both, and the number of such initial terminations
which are overturned as the result of a reconsideration or

hearing.”.

HR 7093 RS
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Amend the title so as to read: “An Act to amend the
Internal Revenue Code of 1954 to reduce the rate of cer-
tain taxes paid to the Virgin Islands on Virgin Islands
source income, to amend the Social Security Act to provide
for a temporary period that payment of disability benefits
may continue through the hearing stage of the appeals proc-
ess, and for other purposes.”.

HR 7093 RS
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Yesterday, September 28, 1982, the Senate Committee on Finance met to mark up seven
non SSA-related bills and S. 2942, a bill introduced by Senator Cohen (R, ME) with 19
cosponsors that would continue disability insurance (DI) benefits through the end of the
administrative appeals process. The bill would also allow the Secretary to modify, if
appropriate, the congressionally mandated requirement that the status of non-
permanently disabled beneficiaries be reviewed every 3 years. By voice vote, the
committee marked up S. 2942 to:

l. On a temporary basis, permit a DI beneficiary to elect to have benefits and Medicare
coverage continued through the Administrative Law Judge (ALJ) hearing. The
continued benefits would be treated as overpayments and subject to recovery if the
ALJ affirmed the termination decision but would be subject to the waiver
requirements of present law. This would be effective for termination decisions made
by State agencies on or after the date of enactment but no payment could be
continued beyond June 1983. (Cases now pending an ALJ decision would also be
covered by this provision, although retroactive payments would not be authorized.)

2. Permit the Secretary of HHS to reduce, on a State-by-State basis, the flow of cases
sent to State agencies for periodic review of continuing eligibility, if appropriate,
based on State workloads and staffing requirements. The Secretary could not reduce
the flow of cases unless the State made a good faith effort to meet proper staffing
requirements and process reviews in a timely manner. Also, the Secretary would have
to make annual reports to the Senate Committee on Finance and House Committee on
Ways and Means on adjustments in the flow of cases. (Under present law, all DI
beneficiaries except those with permanent impairments must be reviewed at least
once every 3 years to determine their continuing eligibility.)

3. Require the Secretary, in reviewing the continuing eligibility of a DI beneficiary, to
obtain all relevant medical evidence for the past 12 months before making a
termination decision. (This provision incorporates in the law SSA's current policy on
obtaining medical evidence.)

4. Require the Secretary to make semiannual reports to the Senate Committee on
Finance and the House Committee on Ways and Means on the results of continuing
Disability Investigations (CDI) reviews including the number of terminations appealed
to the reconsideration or hearing levels or both, and the number of reversals on those
appeals.

Chairman Dole asked that the language in S. 2942 as marked up by the committee be
combined with a House-passed bill, H.R. 7093, which concerns taxes in the Virgin Islands.
The filing of minority reports and continuing discussion of the cut off date for payments
through the ALJ level make the timing of full Senate action uncertain at this point.

OFFICE OF LEGISLATIVE AND REGULATORY POLICY
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and more in international trade. Just
recently, we were advised that of the
jobs created in this country over the
last 10 years, fully one-third of all the
new jobs have been created through
exports.

I observe further, Mr. President,
that enactment of this bill today is
particularly timely in view of August’s
record $7 billion trade deficit. If we
continue to run at that rate for a 12-
month period, that will result in an
$84 billion trade deficit. That is clearly
something that this country cannot
afford.

Mr. President, I would be remiss if I
did not thank a number of people who
have worked very, very diligently on
this bill and on the conference report.
First, I am deeply grateful to the
chairman of the Committee on Bank-
ing, Housing, and Urban Affairs (Mr.
GarN) for the total cooperation he has
given in this inatter. He has, as chair-
man of our committee, scheduled the
necessary hearings and markups expe-
ditiously.-He has been immensely sup-
portive of the legislation, of which he,
himself, is an original cosponsor.

I thank Senator RIEGLE, the ranking
minority member on the committee
who has, at every turn, supported the
legislation fully, has worked to make it
better, has offered prefecting amend-
ments. This bill could not have been as
good a bill as it is today without his
determined help.

I am especially grateful to Senator
THURMOND, who has been extremely
helpful in understanding the nature of
this bill. He has done a superb job in
counseling us in our deliberations with
the Judiciary Committee on the House
side.

Mr. President, there are many
others I could and should thank on
this. Senator BRADLEY has made an im-
portant contribution. As much as
anyone else, Senator STEVENSON, who
was one of the prime movers of this
bill in the last Congress, deserves our
thanks and congratulations. I would
be remiss in those particular instances
if I did not point them out. Of course,
without the help of all the members of
the committee, we would not have this
excellent bill before us today.

Mr. GARN. Will the Senator yield?

Mr. HEINZ. I am happy to yield.

Mr. GARN. The distinguished Sena-
tor from Pennsylvania is overgener-
ous. I appreciate the lavish praise, but
I think the record should be set
straight that I had very little to do
with this bill except stay in the back-
ground. Senator HEINz has totally
taken this over from the beginning,
last year and this year. He deserves 99
percent of the credit for this bill,
about to become law within a few days
if it survives the House.

Again, I appreciate his praise, but it
is vastly overstated in view of the time
and effort that he, himself, has put in
through his service as chairman of the
International Finance Subcommittee
of the Banking Committee.
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Mr. HEINZ. Mr. President, I thank
the distinguished Senator from Utah.
I reserve the remainder of my time.

Mr. RIEGLE. Mr. President, I thank
the Senator from Pennsylvania for his
kind comments and most gracious
words. I commend him for his excep-
tional leadership on this effort and for
his success in bringing it to a conclu-
sion today.

The adoption of the Export Trading
Company Act marks the happy conclu-
sion of more than 3 years of congres-
sional consideration of legislation to
encourage the. formation and oper-
ation of export trading companies.
The first bill on the subject was intro-
duced in August 1979 by the former
Senator from Illinois, Adlai Stevenson,
who chaired the International Finance
Subcommittee at the time.

The legislation has enjoyed wide bi-
partisan support in the Senate from
its introduction. The distinguished
current chairman of the International
Finance Subcommittee, the senior
Senator from Pennsylvania, Mr.
HEINZ, was an early and avid supporter
of this legislation, and it has been car-
ried to consummation in this Congress
under his leadership.

I, too, was an early cosponsor of this
legislation in both the 96th and 97th
Congresses, and am delighted to sup-
port adoption of the conference
report. I believé the Export Trading
Company Act can significantly expand
U.S. exports and, thereby, U.S. jobs.
Banks will have an opportunity to
invest in export trading companies
through bank holding companies.
Antitrust concerns can be clarified for
all exporters under procedures estab-
lished in the act. The Commerce De-
partment and the Export-Import Bank
are directed to give particular atten-
tion to the promotion of exports
through U.S. export trading compa-
nies.

Mr. President, this legislation has
been carefully considered. There have
been dozens of days of hearings over
the past 3 years on this bill or earlier
versions of it. The legislation has
passed the Senate twice by unanimous
rolicall votes. The conference report is
the product of arduous negotiations
involving several committees in the
House and the Senate. The legislation
is supperted by the present adminis-
tration, as it was by President Carter
and his administration.

I urge adoption of the conference
report. Our growing trade deficit
leaves no room for further delay in
providing U.S. producers with new op-
portunities to expand exports.

Mr. PROXMIRE. Mr. President, I
support this conference report.

The legislation before us would au-
thorize the establishment of export
trading companies by bank holding
companies and provide for antitrust
clearance for such trading companies
and exporters under the jurisdiction
of the Justice Department’s Antitrust

-Division and the Commerce Depart-

ment.
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Similar legislation has passed the
Senate twice before. I voted in favor of
the Senate-passed bills with substan-
tial reservation. When those bills went
to the House, the Houseé Banking and
Judiciary Committees did an outstand-
ing job of refining the Senate bill. My
hat goes off to Chairman ST GERMAIN
and Chairman Ropino. .

This legislation will place adminis-
trative responsiblity for the banking
sections where it belongs: in the Fed-
eral Reserve. No antitrust.clearance
will be given without the concurrence
of the Justice Department.

I believe we have achieved a balance
in this bill between the need to pro-
vide legislation to encourage exports
and the need to provide strong provi-
sions to prevent unsafe unsound bank-
ing practices or violations of our anti-
trust laws.

We all hope very much that this leg-
islation will increase our exports, par-
ticularly among small- 4nd medium-
sized businesses.

Mr. President, the International Fi-
nance Subcommittee of the Banking
Committee has worked long and hard
on this legislation. The -legislation
could not have been accomplished
without the hard work of Senator
HeImnz and his willingness to compro-
mise.

I commend this legislation to my col-
leagues.

Mr. RIEGLE. Mr. President, I yield
back the remainder of the time on this
side of the aisle.

Mr. HEINZ. Mr.
much time remains?

The PRESIDING OFFICER. The
Senator from Pennsylvania has 2 min-
utes, 45 seconds.

Mr. HEINZ. Mr. President, I want to
make one last comment. We are near-
ing passage on this major jobs bill.
When it passes the Senate, it will go to
the House. The House, at this
moment, is still engaged in their
debate on the so-called balanced
budget constitutional amendment. At
the conclusion of that debate, there
will then be an opportunity for the
House to take up this bill and pass it.

Over in the House, too, this has been
a very bipartisan bill. It has been
championed by Representative St
GERMAIN, chairman of the House Com-
mittee on Banking; it has been cham-
pioned by DoN BoNKER, of Washing-
ton, chairman of the House export
task force.

It has been acted on favorably by
the House Foreign Affairs Committee,
where Chairman Zasrock1 has lent his
total support te this bill. The chair-
roan of the House Judiciary Commit-
tee, Congressman RopinNo, has been in-
credibly helpful in facilitating passage.

I not only hope that the House
passes this bill tonight, but I urge all
Members in the House who have sup-
ported this bill to do everything in
their power, including Speaker
O’NEILL, who I know strongly favors
this bill, to facilitate its passage. We

President, how
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VIRGIN ISLANDS SOURCE
INCOME AND DISABILITY PRO-
POSAL--H.R. 7093

Mr. BAKER. Mr. President, if I
could have the attention of the distin-
guished chairman of the Finance Com-
mittee, the distinguished ranking mi-
nority member and the Senator from

CONGRESSIONAL RECORD — SENATE

Maine, I wonder if the Sengtor from
Kansas would be prepared at this time
to establish the status of H.R. 7093,
the Virgin Islands source income and
disability proposal.

I yield to the Senator, Mr. President.

Mr. DOLE. Mr. President, I ask
unanimous consent that we might
move to the consideration of H.R.
7093.

Mr. LONG. Mr. President, I object.

The PRESIDING OFFICER. Objec-
tion is heard. .

Mr. DOLE and Mr. LONG addressed
the Chair.

The PRESIDING OFFICER. The
Senator from Kansas.

Mr. DOLE. Mr. President, I wonder
if the Senator from Louisiana will
withhold so the Senator from Maine
might have a brief discussion on that.

Mr. LONG. Mr. President, I am
more than willing to withhold my ob-
jection with the understanding the
Chair will recognize me so that I
might object after this subject is dis-
cussed.

Mr. DOLE. Mr. President, let me
just say one thing, There is a section
of this bill that is controversial. Part
of it is not.

H.R. 7093 would reduce to 10 per-
cent the 30-percent withholding tax
withheld at source by U.S, Virgin Is-
lands payers of certain Virgin Islands
source passive investment income
when the recipient is a U.S. individual
or corporation.

The bill would allow the Virgin Is-
lands government to further reduce
the 10-percent rate at its discretion.

It is not that particular provision
that is in controversy. The provision
that is in some—I do not say contro-
versy, but there is some question
about it—the provision relates to the
social security disability insurance;
and I yield to the distinguished Sena-
tor from Maine so that he may address
the question of the Senator from Lou-
isiana.

Mr. COHEN., Mr. President, I thank
the Senator from Kansas for this op-
portunity tc discuss an amendment
that was offered by Senator LEvIN and
me and others. In fact, it is an amend-
ment that was cosponsored by Sena-
tors DoLE, ARMSTRONG, HEINZ, RIEGLE,
DURENBERGER, METZENBAUM, BIDEN,
BoreN, BuURDICK, CANNON, CHAFEE,
CocHRAN, CrawnstoN, DIxonN, LEAHY,
PrLL, SASSER, STAFFORD, QUAYLE, and
Dopn. :

The purpose of our proposal is to
provide immediate relief to the thou-
sands of disabled individuals whose
benefits are being erroneousy termi-
nated and subsequently restored after
a lengthy appeals process has run its
course, Qur legislation also would slow
down the rate of reviews so that these
disability investigations may proceed
at a more measured pace.

In response to a congressional man-
date, the Social Security Administra-
tion has been reviewing the eligibility
of hundreds of thousands of individ-
uals with nonpermanent disabilities.
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In my judgment, Congress was correct
in mandating periodic reviews to iden-
tify those individuals who have recov-
ered sufficiently to be able to resume
working. The implementation of this
law, however, has created chaos and
inflicted pain that Congress neither
envisioned nor desired when it enacted
what was intended to be a sound man-
agement tool. And we in Congress
share a large measure of responsibility
for failing to establish specific guide-
lines for selecting the cases and con-
ducting the investigations.

On May 25, Senator LeviN and I
held a hearing in our Oversight of
Government Management Subcommit-
tee to investigate numerous reports
from all over the country that truly
disabled people were having their
benefits terminated. What we found
was most distrubing. Benefits were
being discontinued in more than 40
percent of the cases reviewed—far
above the 20-percent rate originally
predicted by the General Accounting
Office. Yet, more than two-thirds of
the claimants who appealed were
eventually reinstated to the program
after a hearing before an administra-
tive law judge. The tragedy is that in
waiting for reinstatement these se-
verely disabled persons and their fami-
lies must go without benefits for many
months—or even a year—due to the
tremendous backlog of cases.

Witnesses at our hearing recounted
case after case in which truly disabled
individuals lost their benefits and suf-
fered financial hardship and emotion-
al trauma because of an unjust system.
Our hearing revealed a disturbing pat-
tern of misinformation, conflicting
standards, incomplete medical exami-
nations, inadequately documented re-
views, bureaucratic indifference, erro-
neous decisions, financial and emotion-
al hardships, and an overburdened
system.

Rectifying such fundamental defi-
ciencies will require comprehensive
legislation, and I applaud Senator
Dotk for his willingness to thoroughly
review the disability program. It will,
however, take time for Congress to
effect the needed changes in the dis-
ability review process. In the interim,
it is essential that we act to provide
immediate relief to the disabled indi-
viduals whose benefits are being termi-
nated and then reinstated, and to slow
down the reviews so that they may
proceed more rationally.

Our legislation has two parts: First,
it would direct the Secretary of Health
and Human Services to determine on a
State-By-State basis the appropriate
volume of reviews. Second, it would
continue disability payments until the
administrative law judge stage of the
appeals process. Both steps could be
easily and quickly implemented.

Slowing down the number of cases
reviewed would help both claimants
and the State agencies which conduct
the investigations. Currently, case files
are literally overflowing out ¢ hoxes,
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and unreasonable burdens have been
placed on many State agencies, par-
ticularly in those States where person-
nel freezes have prevented the hiring
of needed staff. By directing the Sec-
retary to proceed with the reviews at a
pace which recognizes the necessity
for careful evaluations and a more
even workload, our legislation would
improve the quality of the decisions
and lessen the huge backlog of cases.
S. 2942 provides the Secretary with
the flexibility that he needs to make
adjustments in the States workload
after consulting with the State admin-
istrators.

In addition, by continuing benefits
pending appeal, this legislation would
eliminate the needless financial
burden now imposed .on disabled
people who are mistakenly removed
from the program, despite being
unable to resume work. Currently,
claimants who are successful in ap-
pealing their termination decisions re-
ceive back benefits, but only after
months of disruption and delay. Our
proposal would prevent the interrup-
tion of benefits which these individ-
uals eventually would receive anyway.

To control the cost of this proposal
and to discourage frivolous appeals, S.
2942 would require individuals whose
terminations are upheld by an admin-
istrative law judge to repay the bene-
fits paid pending appeal. Unless it
would cause hardship or create an in-
equity to do so.

Again, I emphasize that fundamen-
tal reforms in the SSA review proce-
dures are absolutely essential. Indeed,
Senator LeviN and I, along with sever-
al other Senators, have proposed com-
prehensive legislation to make the
system more equitable and efficient.
Congress would, however, be remiss in
waiting for comprehensive legislation
to solve these urgent problems. While
we should continue to seek long-term
reforms, including a medical improve-
ment standard, we should act immedi-
ately to provide protection for the dis-
abled Americans who are the victims
of a faulty and unfair system.

Surely when we are dealing with the
most disabled workers in our society,
we should enact every safeguard to
insure that the Government does not
add another burden to the ones they
already must bear.

I would like to thank Senator DoLe
for working with us in fashioning a so-
lution to this problem, and I commend
Senator LeviN for his distingished
leadership and hard work on this
issue.

Mr. President, the reason why this
issue has come to the Senate is that
we have a serious situation in the
whole area of reviewing our social se-
curity disability payments.

Congress, in the past, has mandat-
ed—and I see the Senator from Louisi-
ana, who really is one of those who
was in the forefront of causing this
review, this mandated review, of social
security disability payments, which I
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think he correctly perceived at that
time had gotten out of hand.

As a result of that congressional
mandate, this administration has gone
forward with a great deal of enthusi-
asm to carry out that congressional
mandate and, I submit, long before
they were adequately- prepared to
carry it out. As the result of this
review which has been mandated by
Congress, we have seen evidence of
thousands of cases being reviewed in a
very cursory manner, with very little
notice being given to the social secu-
rity disability recipients—a notice
which says, ‘“Your case is.coming up
for review.”

We have truth in lending, we have
truth in labeling, but we do not have
any truth, apparently, in notifying
people who are our most seriously dis-
abled people in this country that their
cases are not only coming up for
review but also that the Social Secu-
rity Administration is not going to
take into account any past medical evi-
dence, and that they would have the
burden of bringing their doctor foward
with new evidence to support their
claims of disability.

Suddenly, they are examined by a
strange doctor for 10 to 15 minutes,
and it is run through a computer—no
face-to-face interviews, no personal
contact. It is all done by way of admin-
istrative fiat, and suddenly they are
cut off the disability rolls.

The cases are appealed, and better
than 60 percent of all cases that have
been terminated under this review
process have been reversed on appeal.
That appeal takes 9 months, a year,
sometimes 15 months. So you have
people who are severely disabled, who
go without those benefits, not as a
welfare grant but something they paid
for when they were working. They go
without those benefits for up to a
year, and almost two-thirds have them
reinstated.

We found a situation where there
was, No. 1, insufficient notice to the
recipient, the beneficiary, of what was
going to take place. No. 2, there is no
personal, no human, contact with the
agency whatsoever.

No. 3, the agency has done some-
thing which is inconsistent with the
rule of law, in my judgment. The
Agency has excluded the consideration
of pain as a disabling factor, even
when it is supported by sound medical
evidence. ]

No. 4, as the Senator from Louisiana
correctly notes in his dissenting views,
we saw the use of a different standard
by the agencies, as opposed to the ad-
ministrative law judges. The agencies
were using one standard and the ad-
ministrative law judges were using an-
other.

As I said earlier, we have seen a 15-
to 20-minute medical examination and
a 60-percent reversal record.

I take this opportunity to quote
from the dissenting views of the distin-
guished Senator from Louisiana. I
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thank the Senator for his generosity
in providing them to me.

I note the statement on page 7 of
those views:

The high reversal rates at the hearings
level have been a matter of concern to the
Congress for a number of years. On its face,
a system in which most appealed cases are
reversed is a system in trouble. Simply as a
workload matter, such a situation leads to

‘an unduly large number of appeals. The

committee proposal to pay benefits during
appeal will aggravate this problem. More-
over, a high reversal rate tends to cast
doubt on the validity of the entire decison-
making process and to invite efforts to game
the system.

It seems to me that that is correct in
the first instance. We have a system in
serious trouble because of it being un-
derstaffed. They do not have adequate
staff in many States. We have people
who are not properly trained in some
instances. We have no face-to-face
contact to eliminate the most egre-
gious cases we heard about in our com-
mittee, We have the elimination of
pain as a consideration of a disabling
factor, and we have a different stand-
ard.

We have thousands of people who
are really disabled and being denied
their benefits when they should not be
denied.

I support what the Senator from
Louisiana has done in the past and
agree that we have too many people
on the rolls. GAO said 20 percent
should be taken off. We found that
the system is taking 40 percent off,
only to have two-thirds reversed.

It seems to me that we are creating
unnecéssarily a great deal of pain and
suffering for people who are truly in
need of these payments because of
their disabilities,

It was with this notion in mind that
Senator LEvIN and I held our hearings
in the Government Oversight Commit-
tee and then presented the matter to
the Finance Committee, to see if we
could find some way of providing tem-
porary relief.

What we propose are two things:
Aside from any kind of comprehensive
revision of the present review process,
what we proposed was, No. 1, to slow
down the review of these cases, to
allow the Administrator, on a State-
by-State basis, to decide where he
could justifiably slow down the review
process so that there would not be the
kind of errors which are taking place.

Second, we proposed that we contin-
ue the disability payment through the
appeals process to the administrative
law judges. This, as I understand it, is
the biggest point of contention of the
Senator from Louisana. I have read
his views, and I understand the basis
for them.

What we have found, for example, is
that a fundamental error is being
made at the lower level. Whether it is
because the administration is making
one policy and the administrative law
judges are following another, I do not
know. That is the basic problem. We
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should have one standard, one rule of
law, but we have two, and maybe we
have three or four.

The problem is that the administra-
tive law judges are applying the rule
of law as interpreted by our courts, as
they interpret our laws, and the ad-
ministration is following a different
policy.

What we have, I think, is a situation
where our most disabled citizens find
themselves victims of confusing, con-
flicting, chaotic laws, in the adminis-
tration of our laws.

What we propose to do is to continue
the payment through the appeals
process, so that the two-thirds of the
people who are being unjustifiably
denied now will not be denied in that
appeals process.

I would go further. I would eliminate
the reconsideration process, because
that is simply a rubberstamp of the
lower administrative decision. Eighty-
five percent of the cases are affirmed.

I would mandate a face-to-face inter-
view and then to directly to the ad-
ministrative law judge, eliminating re-
consideration of the initial decision.

The Senator from Louisana makes a
valid point: We do not want to encour-
age people to file frivolous appeals
claims. By the same token if people
have paid into a social security disabil-
ity fund through their wages and then
you find they are being terminated
and two-thirds are being reinstated on
appeal, it seems to me that the equi-
ties clearly come down on the side of
those who are being erroneously ter-
minated.

Mr. President, it was with that
notion in mind that I had requested
Senator DoLE to consider the amend-
ment Senator LEVIN and I had offered.

I point out that there are those who
would go much further at this stage,
Senator METZENBAUM, Senator HEINZ,
Senator RIeGeL, and others would like
to go to a comprehensive review right
now, and I have not supported that be-
cause I think we need time to fully
debate the issue. We should debate on
an extensive basis in the committees—
the Committee on Finance and the
Committee on Government Over-
sight—and on the floor a more com-
prehensive approach as to how we are
going to terminate people on disability
payments.

People are commiting suicide be-
cause of the termination of disabhility
payments. There are people like Mr.
Gage. I will not take the Senate’s time
to go through the whole sorry history
of someone who had been a diabetic
from age 12; partially blind, with
tunnel vision; could not walk without
assistance; and yet had benefits termi-
nated, went into the hospital, had a
heart attack, and died. Nine months
later, the agency said they made a mis-
take. They went back and notified the
widow: “By the way, your husband is
dead. We terminated his benefits. We
made a mistake. We sorry.”

We have had people who have been
in iron lungs having their benefits ter-
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minated. I had 2 man in Maine in a
body cast and his benefits were termi-
nated.

So we have a situation where the
review process is out of control, and
what this measure is designed to do is
to put a sense of equity back into the
system, recognizing it is & short-term
solution until such time as this Con-
gress has an opportunity to take a
comprehensive approach.

Having said that, I point out as a
result of the hearings that we have
had, as a result of the kind of meet-
ings that the Secretary of HHS has
had with Members of the Senate, they
have taken steps to correct some of
the more egregious deficienices in the
cyrrent review process.

I commend the administration for
that. But the most egregious effort
and deficiency is we are still terminat-
ing people who now have to go
through the appellate process that
takes 9 months to a year to 15 months,
only to have that reinstated. That is a
fundamental inequity that should not
be tolerated for any length of time.

So what we hope to do is to have a
consideration of this measure on a
temporary stopgap basis until such
time as this Congress can review
whether or not its congressional man-
date is being carried out in a manner
which it intended.

I do not beleive that to be the case
right now. I think that congressional
intent is not being carried out but
rather that there is severe pain and
suffering being inflicted upon citizens
who should not tolerate it.

(Mrs. HAWEKINS assumed the
chair.)

So, Madam President, that is the
basis for the amendment that was in-
cluded and cosponsored by the distin-
guished chairman of the Finance Com-
mittee and so many other Members of
this Senate, and I hope that the Sena-
tor from Louisiana will take that into
account in choosing whether or not to
exercise his right to object.

Mr. LONG. Madam President, when
this debate opened-a different Presid-
ing Officer was in the chair, and it was
agreed that I would withhold my ob-
jection and that the Chair would rec-
ognize me to object after we had had a
collogquy on this subject.

Let me explain some of the back-
ground of this matter. It was many
years ago, about 1956, when some of
the people associated with the labor
movement came to the Senator from
Louisiana and urged this Senator to
lead the charge to have disability cov-
ered under social security.

At that time the Senator from Lou-
isiana told these gentiemen that while
I would enjoy undertaking that re-
sponsibility and would be proud to do
so, we would have & better chance of
prevailing upon the Senate to accept
such a proposal if we could persuade
the former chairman of the Finance
Committee, Walter George, who at
that time was chairman of the Foreign
Relations Committee, to be the princi-
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pal sponsor of the amendment. Sena-
tor George was persuaded to do that
and we prevailed in the Senate.

I do not believe we would have pre-
vailed if Senator George, with the
enormous prestige he had at that time
as a former chairman of the Finance
Commiittee and as the chairman of the
Foreign Relations Committee, had not
been willing to lead the charge for us,
because his eloquence, prestige, and
stature made a great difference.

Madam President, we prevailed in
this Senate by a very close vote. With
the change of a single vote, we would
not have prevailed.

At that time the overwhelming ma-
jority of Democrats voted for the posi-
tion I was advocating, and most of
those on the other side of the aisle
voted against it.

I was proud of having been a part of
that matter in the beginninng. Madam
President, the Senator from Louisiana,
who controls the floor at this moment,
had he not been interested in seeing
the program enacted even more than
he was interestred in having credit for
doing something as a Senator, could
very well have been known as the
father of this disability program. For
the good of the country and in order
that the program could become law,
the Senator from Louisiana ylelded
the opportunity to the Senator from
Georgia, Mr. Walter George, to be the
sponsor of the amendment and the
person responsibile for this program
being in effect.

But if this Senator had not voted for
it, in fact if any one of us who had
voted for that amendment had not
voted for it, it would not have become
the law at that time. It might never
have become the law, for all we know.

The thing we were cautioned about
in the hearings on the proposal, and
the grave alarm that was expressed
throughout the country then, and it
proved to be well taken, was that if we
enacted a disability program as a
matter of right under social security,
we were going to have enormous num-
bers of people claiming that they were
totally disabled when they are not
really disabled—though they may
have a handicap, perhaps a severe
handicap, they are not totally and per-
manently disabled.

Madam President, I have with me
the speech that Walter George made
at that time, a very eloquent speech.
may I say, the closing speech on that
subject in the Chamber, and he ex-
plained that this amendment was
drawn in such a fashion that there
would be a very close limitation on the
number of people who would be draw-
ing these benefits, that this new pro-
gram was only for people who were
very severely disabled and unable to
engage in any substantial gainful ac-
tivity.

The Senator spelled out in his
speech the limitatins on eligibility and
the costs that we could expect from
such a proposal.
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Madam President, that is what I
voted for. that is what I supported.
That is what I sponsored. And that is
what the Senate voted for.

Now we did that in good faith and
when Walter George stood here telling
the people of this Nation what we ex-
pected of this program, he was sincere
just as I am sure every Senator who
voted for this program was.

What is the No. 1 fault of the pro-
gram today? It is not the horror sto-
ries people are talking about of some-
one being rejected from the rolls. No;
from any fair and impartial point of
view, the No. 1 thing that is wrong is
that the public is paying for three and
a half times as many beneficiaries
under this program as it was expecting
to be paying for.

Madam President, you can go all
over the country and find horror sto-
ries the other way around, about
people who are not disabled at all who
are on those rolls.

Just let me give you one example. I
know this from a person who was a
former alcoholic and who told me
about it. I am informed that under the
rules right now, people who were alco-
holics and who had been put on the
rolls as being disabled, and I am not
challenging that, even after they had
reformed and joined alcoholics anony-
mous and were no longer alcoholics
and were available to the work force,
they just remained on the rolls and
they continue to remain on the rolls.

Madam President, I have been told
by many housewives of their trying to
hire domestic help and having person
after person come to apply and tell
them: “We are available to work pro-
viding you can pay us on a cash basis
with no records kept, because we are
on the disability rolls as being totally
and permanently disabled.” To look at
these people you would not have the
impression they had any problem at
all.

The point is that as of right now the
taxpayers are paying $16 billion a year
for a program which should be costing
them about $5 billion a year. I do not
know of any Federal activity where a
program is exceeding what is should
be costing by a greater degree than
this one right here.

The Department is trying to do
something about that.

(Mr. SPECTER assumed the chair.)

Mr. SYMMS. Mr. President, will the
distinguished gentleman from Louisi-
ana yield at that point?

Mr. LONG. 1 yield.

Mr. SYMMS. Did I understand the
Senator to say that the program is
césting three times as much as it is
supposed to?

Mr. LONG. Three and a half times
what it ought to be costing.

Mr. SYMMS. Three and a half
times. I thank the Senator for bring-
ing that point to this body.

Mr. LONG. I am saying this because
if you take the number of people actu-
ally on the rolls in 1980, it is about
three and a half times the number of
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people that were originally estimated
to be on the rolls in 1980. Similarly,
the cost of the program as a percent of
taxable payroll is about three and a
half times the percent of payroll origi-
nally estimated for this purpose.

Mr. President, we in the Committee
of Finance as a matter of responsibili-
ty brought to the Senate and the
Senate passed and the House con-
curred in a measure in 1980 calling
upon the Department to review these
cases and to remove from the rolls
those who did not belong on the rolls,
and the Department is trying to do
that.

The Department has responded to
the 1980 congressional mandate. The
problem now is not that the examiners
are putting too many people on the
rolls, because examiners have been di-
rected to review and to tighten up on
the determinations, and they are
trying to do what Congress mandated.
But all one had to do is to appeal from
the decision of the examiner, when
the examiner says that this person
should not be on the rolls, and about
two times out of three the administra-
tive law judge will restore the person
to the rolls.

The Department has made a study
of this matter to see how accurate the
determinations have been, and their
estimate is that in about 97 percent of
the cases the examiner was right.

Mr. COHEN. Mr. President, if the
Senator will yield, the Department is
being overruled in two-thirds of the
cases.

Mr. LONG. Exactly, overruled by its
own administrative law judges, who
used different standards than the ex-
aminers used.

But the Department has made a
study of this matter, and in its review
of the decisions made by the examin-
ers, the Department found that the
decisions of the examiners were cor-
rect 97 percent of the time, using the
Department’s eligibility standards—
even though they have been reversed
about two-thirds of the time by the
administrative law judges.

So the evidence tends to reveal at
least in view of the Department, and I
am inclined to believe {his is substan-
tially correct, that the error is not as
much on the part of the examiners as
it is on the administrative law judges
in putting these people back on the
rolls, people who do not belong there.

These administrative law judges can
contend that in some instances they
are following the decisions of Federal
courts, and I would assume that to be
the case.

But when those judges have over-
ruled the Department’s decision in
many cases, Mr. President, they have
been in error, too, and that ought to
be corrected.

In the judgment of this Senator, the
answer is not to pass laws that are
going to put more people on the rolls,
and not to pass laws to stop the review
we required in 1980, and not to pass

S 13119

laws to continue on the rolls people
who have been found to be ineligible.

Mr. COHEN. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. COHEN. The Senator raises an
issue of who has made the more accu-
rate assessment of the disability. Was
the Senator aware, for example, that
under the administration’s policy
there is no personal contact whatsover
with the recipient or the beneficiary
at the administrative level? They
never see the people, they never talk
to them. It is done by a computer.

They select a name out of it, they
look at the records which includes a
recommendation of one doctor who
may have seen this person for 10 or 15
minutes, who puts it in the file, arnd
that is it, and they say “disability ter-
minated.”

The only time that person out there
has any human contact with the
system is at the administrative law
Jjudge level. Let me just read what our
committee received in testimony from
what the New England director of the
Association of ALJS said about that:

With regard to the speed in which such
review of termination cases are performed,
we have found in a vast majority of the
cases that there has been poor development
of the medical record at the state agency
level. In all fairness to the state agencies, we
believe that such poor development is due in
large part to an extremely large state
agency workload, under-staffing of the state
agencies, and arbitrary time constraints im-
posed on the state agencies for processing
cases. . . . The Administrative Law Judges
often feel that the hearing level has become
the “dumping ground” for the hurried state
agency process.

If you look to where the error is
being made, it seems to me that you’ll
find it at the agency level. If you want
to do business and treat people solely
in this country by computer, then you
turn to the administration’s process,
just terminate them based upon what
the computer says. But if you really
want to deal fairly with people who
are disabled, you ought to have some
personal contact.

Mr. LONG. Mr. President, let me
make my point. There are three and a
half times as many people on these
rolls as we thought ought to be on the
rolls. I voted for the program and
helped to enact it into law. We have
three and a half times as many people
as we told the taxpayers we were going
to pay benefits to.

Mr. COHEN. GAO says 20 percent.

Mr. LONG. I do riot care what GAO
says about present law. I am talking
about the program we originally inact-
ed. I was here and voted on it. I know
what we voted on, and I recall the leg-
islative record as if it were yesterday.

Mr. President, we have 3% times as
many people on the rolls as we told
the Senate were going to be on the
rolls when we offered the original dis-
ability amendment in 19586.

Regardless of what percentage you
want to say are ineligible we can all



S 13120

agree that there are many people on
these rolls that do not meet the defini-
tion of disability in the law and who
are costing the taxpayers a great deal
of money.

So far as I am concerned, Mr, Presi-
dent, I expect that we will vote on this
matter in the session that is to occur
after the elections. The Senate can do
whatever it wants to do about the
matter. I do not think the bill ought
to be passed, but I do think, Mr. Presi-
dent, it serves a purpose to consider it
at that time rather than at this time
because, assuming the bill passes, I
personally think the President should
veto it. The administration has said
they do not support the measure. In
my judgment, it Is going to cost the
taxpayers at least $1 billion a year if
we pass this bill. The committee
report does not state that it is going to
cost that much, but it certainly is
going to cost a lot of money.

In any event, this is something we
can vote on and settle in the lame-
duck session. I hope the President will
veto it if it does come to his desk, and
in the event he vetoes it at that point,
he can be under less politicial pressure
in making his decision. He will be able
to look at what is best for the country,
not on the basis of whether or not he
would be regarded as being brutal, but
on the basis of doing his duty.

Mr. BAKER. Mr. President, I have
no desire to bring this to an end, but
we have a lot of work to do, and I
wonder if the Senators will acknowl-
edge that the Senator from Louisiana
has already indicated he wishes to be
recognized for the purpose of making
an objection to proceeding to the
item? There is going to be a lot of time
to debate this later.

Mr. LONG. Mr. President, I ask
unanimous consent that a statement
of my views appear in the RECOrD.

There being no objection, the mate-
rials was ordered to be printed in the
RECORD, as follows:

ADSITIONAL VIEWS OF SENATOR LONG OX

H.R. 7093

The social security disability program was
enacted in 1856. At the tilme it was passed,
Conagress believed it was adopting a narrow-
ly drawn program which would serve only
the most severely disabled. The actuaries
projected that its cost wouid be modest and
that it could be financed over its entire
future history by a tax rate of less than one-
half of one percent. Over the years, these
early cost estimates have proven much too
low. The nuinber of people drawing benefits
has grown far beyond anything that was an-
ticipated in 1956. The long-range cost of the
program is now projected to be some three
and one-half times us great as was expected
in 1956. By 1980, it was clear to Congress
that this was a program cut of contrul.

In 1980, the Congress enacted legislation
designed to bring the social security disabil-
ity insurance program back under control. A
major element of the 1980 amendments was
a requirement that the Administration
begin a thoroughgoing periodic review of
the eligibility of all beneficiaries. This
review has been undertaken and, as was an-
ticipated, a large portion of the cases re-
viewed have been found to be ineligible. Yet
the Finance Commitiee in this bill recom-
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mends the extraordinary procedure of con-
tinuing to pay benefits to individuals who
have been found to be ineligible for those
benefits until they have exhausted a
lengthy administrative appeals process.

1 believe that continuing benefits is a fun-
damentally incorrect approach to this situa-
tion. The individuals being terminated from
the disability rolls are people who have been
found not to meet the requirements for eli-
gibility. The present review process was
mandated because of deep Congressional
concern that the cost of the disability pro-
gram had grown out of control. Lax admin-
istration was a major reason for the uncon-
trolled growth of the program. Because of
this lax administration, many people were
put on the benefit rolls who did not meet
the stringent requirements that Congress
established for this program.

The social security disability program
from its very inception was intended as in-
surance against the virtually total loss of
earnings ability arising from severe disabil-
ities. Time and again Congress has reaf-
firmed the intent to limit benefits under
this program only to those beople who
cannot work. Unfortunately, the program
has not always been administered in a way
which carries out this mandate. As a result,
individuals have been put on the benefit
rolls even though their disabilities are not
8o severe that they are no longer capable of
substantial work activity. Some of these in-
dividuals are in fact handicapped, but they
are not so disabled as to meet the standards
of the social security disability program.

The Committee proposal will result in sig-
nificant expenditures of social security trust
fund monies. These expenditures will go to
pay benefits brimarily to people who do not
qualify for those benefits. While the legisla-
tion provides for recovering those incorrect
payments at a later date, most of those pay-
ments will not in fact be recovered. The Ad-
ministration believes that they will be able
to get back about half of the incorrect pay-
ments, and that may be a highly optimistic
estimate. The payment of benefits during
appeal will tend to aggravate the existing
serious problems which exist within the
social security appeals system. Moreover,
there is a danger that this legislation will be
viewed as undermining the mandate of the
1980 Amendments for vigorous administra-
tion to assure that benefits are paid only to
eligible individuals.

THE NATURE OF THE SOCIAL SECURITY
DISABILITY PROGRAM

When the social security disability pro-
gram was enacted in 1956, it was intended to
be a program for those individuals who are
so disabled that they cannot engage in any
kind of substantial work activity. There are
many people who suffer handicapping ail-
ments, and these individuals are deserving
of great sympathy. However, the sccial secu-
rity disability program was not intended as
‘a pension to be paid to anyone with a handi-
cap. If the social security trust funds are to
be used to pay benefits to all those who
have suffered a medical condition which re-
stricts their earnings capacity, the Congress
will need to enact very substantial increases
in the social security tax rate to fund the
prograims.

This is not to say that Congress should
not address the problems of handicapped in-
dividuals. A great deal can be done through
a variety of programs to assist these individ-
uals to regain the ability to work and to en-
courage the expansion of employment op-
portunties. Consideration needs to be given
to improving those programs and to
strengthening the incentives in the tax laws
for hiring the handicapped. But the social
security disability insurance program s
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based on a different premise and addresses a
different population. The social security
program is insurance against that cata-
strophic situation in which a worker be-
comes so disabled that he has totally lost
the ability to support himself.

The limited intent of Congress with re-
spect to this program can be seen by looking
back at its legislative history. In 1957, when
the program was newly enacted, the actu-
aries projected that, its costs would repre-
sent less than one:half percent of taxable
payroll. By 1980, that cost was projected at
1.5 percent of payroll—more than 3%z times
as much.

DI EINANCIAL FORECASTS IN EARLIER TRUSTEES' REPORTS
fintermediate Assumpticis]

Cost )

Long-

range  estimates

Vear of earfer trustees’ repost pg.?getnltmoi ’[l"gscl)v
taxabte  [(daltars i

peyrall] bittions)
1957 042 $1.0
1950 0.35 15
1958 063 20
1967 0.85 32
1972... 1.18 NS
1977 3.68 174
1980 1.50 159
19821 150 2159

* Actual for 1980.

o Estimate.

NS—~ot shown in repart.

Sousce: Congressional Research Service, July 1982,

DISABILITY INSURANCE PROGRAM COSTS, 1957--82

(fn mifions)

Calendar year Totat costs

¥ 18,508

¢ Estimated based on the Adernalive H-B assumytions confained i the
1982 0ASDI Trustess’ Report.

Source: Sacial Security Bulletin, Anowel Statisticed Supgement, 1980

DI BENEFICIARIES, YEAR-BY-VEAR, 1957-82

Total Bt
benefir-
arigs !

149,850

Dazzded

Adtgnd. o
Calendar year Wakers

149,850
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D! BENEFICIARIES, YEAR-BY-YEAR, 1957-82—Continued

Disabled

Calendar ye voriers

1987 estimated

! Inciudes soouses and chidren of disablec workers.
#1982 OASDI Tiustees™ Report, Intermediate 11-8 assumptions.

Source: Socid Secusly Buketin amcal slatistica! supplement, 1980,

Despite the intent of Congress that this.

should be a program narrowly limited to
people who have totally lost the ability to
earn a living, there has been a continual
tendency to put on the rolls individuals who
are less severely disabled. In part this may
arise from a misunderstanding of the pur-
poses of the program. In part it may arise
from the unwillitigness to expend the funds
necessary to administer the program tight-
ly.

The Congress has reaffirmed its original
intent to restrict this program to the most
severely disabled individuals when it has re-
viewed the program. In 1967, for example, it
appeared that courts were applying a rule
which would give benefits to any individual
with a disability sufficiently severe to keep
him from doing his usual work or any other
work available in his locality.

The Congress felt this was a far broader
definition of disability than was appropriate
for the social security disability insurance
program. To reemphasize the original
intent, Congress amended the law to make
it clear that an individual “shall be deter-
mined to be under a disability only if his
physical or mental impairment or impair-
ments are of such severity that he is not
only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind
of substantial gainful work which exists in
the national economy, regardless of wheth-
er such work exists in the immediate area in
which he lives, or whether a specifi¢ job va-
cancy exists for him, or whether he would
be hired if he applied for work” (sec. 223(d)
of the Social Security Act).

Despite the clear Congressional intent
that.the social security disability insurance
program be limited to the most severely dis-
abled, the program continued to experience
growth beyond anything that could be ex-
plained by changes in the legislation or de-
mographic trends. The annual costs of the
program increased from a little more than
$250 million in 1958 to over a billion dollars
in 1962, to more than $3 billion by 1870,
more than $10 billion by 1976 and more
than $18 billion in 1982.

According to an analysis done in 1978 by
former Chief Actuary Robert Myers, the in-
cidence of persons receiving disability bene-
fits increased from 4.5 per one thousand in-
sured workers in 1968 to 6.0 per one thou-
sand in 1972, and to 6.9 per one thousand in
1975—in effect a 50 percent increase over a
seven-year period in the rate at which work-
ers were coming onto the disability rolls.
There is no evidence to indicate that this in.
crease was in any way based on real in-
creased incidence of disabling conditions
among the population at large.

A June, 1977 study by the actuaries of the
Social Security Administration cited a vari-
ety of factors as responsible for the growth
in the benefit rolls. Possible explanations
included the increased attractiveness of
benefits under a system in which benefit,
levels had been substantially increased,
changing attitudes on the part of individ-
uals with impairments, and increased em-
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phasis on vocational factors resulting in
more allowances on appeal. The actuaries
also cited the results of trying to hold down
administrative costs during a period of in-
creased caseloads and the tendency in such
circumstances to give claimants the benefit
of the doubt. This problem was described by
the actuaries as follows:

“All of this put tremendous pressure on
the disability adjudicators tc move claims
quickly. As a result the administration re-
duced their review procedures to a small
sample, limited the continuing disability in-
vestigations on cases which were judged iess
likely to be terminated, and adopted certain
expedients in the development and docu-
mentation in the claims process. Although
all of these moves may have been necessary
in order to avoid an unduly large backlog of
disability claims, it is our opinion that vhey
had an unfortunate effect on the cost of the
program. )

“By claiming that it is difficult to main-
talo a proper balance between sympathy for
the claimant and respect for the trust
funds, we do not mean that disability adju-
dicators consciously circumvent the law in
order to benefit an unfortunate claimant.
What is meant is that in a public program
designed specifically to help the people,
such as Social Security, whose operations
are an open concern to millions of individ-
uals, and where any one decision has an in-
significant effect on the overall cost of the
pbrogram, there is a natural tendency to find
in favor of the claimant in close decisions.
This tendency is likely to result in & small
amount of growth in disability incidence
rates each year, such as that experienced
under the DI program prior to 1270, but it
can become highly significant during long
periods of difficult national economic condi-
tions.” (SSA Actuarial Study No. 74, Janu-
ary 1977, p. 8.)

COMPARISON OF CONTINUING DISABILITY INVESTIGATIONS
(CO'S) PROCESSED TO TOTAL DISABLED-WORKER
BENEFICIARIES OVER THE YEARS

CDI's Number of

processed  Di-warker  COI's per

Fiscal year (DI and benefick 1,000 DI-
yed concurrent  aries (in  waorker
cases miltians) benefict-
only) aries

1,493 1118

2017 704

2,237 53.6

2.489 46.6

2670 48.3

2,834 38

2.880 290

2870 328

2,861 330

" 22,835 59.6

, . . 03785 2273 89.5

wes provided by SSA in 1977, but not currently verifiable,

1 Fi )
2 Estimates based on intermediate 1I-B assumptions in ihe 1982 Trustess
Report.

gggum& SSA and Social Security Bufletin, Annval Statistical Supplementat.
1980.

THE 1980 AMENDMENTS

In view of the enormous growth in disabil.
ity insurance program costs and caseloads,
the Congress enacted legislation in 1980 ge-
signed to bring the program back under con-
trol. The 1980 legislation established limita-
tions on benefit amounts designed to deal
with the problem of a program in which
benefit levels were unreasonably high in re-
lation to earnings levels. Congress was, how-
ever, also concerned with the evidence of
loose administration, and mandated several
changes designed specifically to tighten up
the disability determination process. In
order to assure that improper awards to new
claimants were avoided, Congress required
the Social Security Administration to rein-
state its former practice of reviewing most
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State agency allowances before payments
are started. T'o deal with the problem of imy
proper allowances on appeal. the 1980
Amendments required the Secretary to
begin reviewing cases which are allowed in
thie eppeals process. Under this provision,
the Social Security Appeals Council is re-
quired to reexamine a significant sample of
cases decided by administrative law judges
and to reverse those cases which have been
improperly decided.

The 1980 legislation also required that the
Administration report the progress in imple-
menting this review program and provide an
analysis of the reasons why administrative
law judges so frequently overturn initial
agency decisions.

Finaily, Congress in the 1980 law specifi-
cally required that all disability benefici-
aries be reexamined on a periodic basis. This
requirement was designed to assure that
those who were not eligible for benefits
would not continue on the rolis indefinitely
once they began receiving benefits. In gen-
eral, the Administration was required to
review each claimant's eligibility at least
once every three years; a less frequent
review is permitted in cases which are deter-
mined to be permanent,

INDIVIDUALS BEING TERMINATED ARE
INELIGIBLE

The Congress required a periodic review in
the 1980 amendments because of indications
that many ineligible people were in fact re-
ceiving benefits. The rapid growth of the
disability caseloads over the preceding 10
years was one indiction of this. The substan-
tially reduced level of administrative review
during that same period also led to concern
that ineligible persons were receiving bene-
fits. Subsequent to the enactment of the
1980 amendments, these concerns were veri-
fied in studies conducted both by the Social
Security Administration and the General
Accounting Office. In March 1881, the GAO
issued a report entitled “More Diligent
Follow-up Needed to Weed Out Ineligible
Social Security Administration Disability
Beneficiaries.”” Based on the evidence then
available, this report concluded that “there
could be about 584,000 persons on the DI
rolls who may not meet the program’s eligi-
bility criteria.” The annual benefit drain for
cash benefits alone (not including medicare)
was estimated to be as high as $2 hillion. On
the basis of its findings, the GAO report
recommended that the Department give
high priority to implementing a more vig-
orous continuing disability review program.,

On the basis of the legislative mandate in
the 1980 amendments and the findings of its
own internal studies and those of GAO, the
Social Security Administration did under-
take a vigorous program of reviewing the
eligibility of disabled beneficiaries. During
the first eight months of fiscal year 1982, a
total of 267,000 reviews were completed.
Forty-seven percent of these cases (121,000)
were found to be ineligible. Although this is
a very high rate of ineligibility, it is consist-
ent with the evidence found in earlier stud-
ies. In conducting these reviews, the Admin-
istration has utilized techniques designed to
target the first reviews on those parts of the
caseload where ineligibility was more likely
to be found. During the Finance Comnmittee
consideration of this bill, an Administration
spokesman stated that the overall ineligibil-
ity rate is expected to be about 25 percent
by the time the process is fully implement-
ed.

While these continuing disability reviews
are conducted by State agencies, the Social
Security Administration monitors the accu-
racy of their decisions by conducting a
sample reexamination of State agency find-
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ings. For the period from October 1981
through March 1982 (the latest available
findings) these quality control samples show
a 97.5 percent net accuracy rating. In other
words, after reexamination of all of the
sampled cases (including obtaining addition-
a] evidence where this seemed appropriate),
the Social Security Administration would
have disagreed with the finding of the State
agency in only two and one-half percent of
the cases. This means that by the standards
of disability which are applied by the
agency, nearly all the cases being terminat-
ed are in fact ineligible for benefits.

CONTINUING DISABILITY INVESTIGATION (CDI) CONTINU-
ANCES AND CESSATIONS BY STATE AGENCIES, DI AND
SS! COMBINED, FISCAL YEARS 1977-82 *

Continu-

Total Cont ance tiotn

number inu- . fate

Fiscal year o OO ances  lons ra{;' fm {in

reviews per-

cent) cent)
1977 150,305 92529 81,776 62 38
1978 18819 64,09 122 54 46
1979 . 134462 72353 62,109 54 46
1980 ..129084 69,505 59,679 4 46

110130 98,300 847
14532 121400 54 47

1981 208,934
Oct, 1, 1961 to May 25,
177 S 066725

1 Reflect continuance and cessation rates only at the State :Fem;y level—
not at the district office or at the hearing or appeal levels of adiudication.
These figures differ from the previous table in thal they exciude CDI'S where
o new medical determination of disability by the State agency was required.
m"reI{ factors have affected the indwiduals entitiement, such as bis retum to
w

Source: SSA, July 1982.
REQUESTS FOR ALL HEARINGS—RECEIVED, PROCESSED,

AND PENDING TOTAL CASES
Pendin
Fiscal years m’lﬁ Processed  (end

; year)
1979 226,200 210778 90.212
1980 252,000 32500 109,636
1981 281,700 62,609 128,164
1982 1326,300 300,000 * 155,064

* Includes DI, OASY, SSI, and Black Lung cases.
Source: Estimate provided by SSA, OHA, July 1982.

ADMINISTRATIVE LAW JUDGE REVERSAL RATES—DISABIL-
{TY INSURANCE INITIAL DENIALS AND TERMINATIONS,
FISCAL YEARS 1979-82

Percent of cases
reversed
Fiscat year -

Initial ~ Termina-

denials  tion
1979 56.4 59.5
1980 594 63.8
1981 59.0 61.5
Ist Quarter 1982 513 654

Source: SSA, July 1982.

PROBLEMS IN THE APPEALS PROCESS

"If an individual’s benefits are terminated
because he is found no longer to be disabled,
he is entitled to seek a further review of the
issue. The first review takes place as a
matter of reconsideration by a different de-
cision maker in the State agency. Most re-
consideration decisions uphold the initial
finding of ineligibility. The claimant then is
entitled to ask for a hearing before an ad-
ministrative law judge. At the present time,
the administrative law judges are reversing
_a very high proportion of cases appealed to
them. During the first quarter of 1982, 65
percent of terminations which were ap-
pealed to administrative law judges -were
being restored to benefit status. While this
is a very high reversal rate, it is not striking-
ly different from the administrative law
judge reversal rate in prior years, nor from
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the administrative law judge reversal rate of
initial claims.

The high reversal rates at the hearings
level have been a matter of concern to the
Congress for a number of years. On its face,
a system in which most appealed cases are
reversed is a system in trouble. Simply as a
workload matter, such a situation leads to
an unduly large number of appesals. The
committee proposal to pay benefits during
appeal will aggravate this problem. More-
over, & high reversal rate tends to cast
doubt on the validity of the entire decision-
making process and to invite efforts to game
the system.

The 1980 amendments included & require-
ment that the Social Security Administra-
tion conduct a study of the factors involved
in the large numbers of ALJ reversals. This
study found that markedly different eligibil-
ity standards were being applied in the ap-
peals process from the standards used by
the agency. In a sample of administrative
law judge decisions, the Social Security
Office of Assessment using agency stand-
ards would have allowed 13 percent of the
sample—while the administrative law judges
had allowed 64 percent of the sample. This
study indicates that a very significant part
of the administrative law judge pattern of
high reversals occurs because the appeals
process simply does not follow the same eli-
gibility standards as the agency.

There will always be some reversals which
can be attributed to differences of Jjudgment
in close cases, evidence obtainable only
through personal appearance, and changes
in condition between initial decision and
hearing. But reversals for these reasons rep-
resent only a small part of the caseload.
Most reversals are due to the application of
easier eligibility standards.

TABLE 1. PERCENT DISTRIBUTION OF SAMPLE CASE ALLOW-
ANCES AND DENIALS, BY DECISIONMAKER AND BASIS
FOR DECISION *

{in percent}
(ffice of
t
Oignal ~ Appeals  ger
A
decison  decision ¥
stand-
ards
ALLOWANCES
MEdical BIONE..........conercrersesmsmmsmsmsrntzen 18 15 6
Medical vocational inability to egaI;e in SGA:
Directed by medical-vocational rule.......... 14 1 5
Specific reasons:
RFC less than sedentary 18 9 0
Pain combined  with
MPAIMENt(S) vorer. 5 3 [}
Men_!almg'ars.:lrders hycsomt;med with
sign jcal  impair-
m%nt(s) ........ ’ pa"“ 5 [) (”;
Other medical/vocational. 6
otal.,

DENIALS ’
Impairment ROt SBVETE.........oummercsmsssmssnisnss S ) | 16 39
impairment does not prohibit past work.. 9 28
Directed by medical-vocational rule...... 13 19 13
Impairment does not prohibit other work.......... 1 2 4
e, 2 3 3
) (7. O —— 36 52 87

* Percentages shown are for the combined total of DI and SSI claims.
Atthough there are som differences between the allowance/denial rates for DI
claims and SSI claims (e.g., the Appeals Council would have allowed about 49
percent of DI claims and 45 percent of SSI claims), these differences do not
appear to be significant and do not affect the findings of the review.

2 About 0.4 percent.

Note.—Detail may not add to totals due to rounding.
Source: SSA January 1982 Study.

There can be no justification for continu-
ing a system in which different standards of
eligibility are applied at the appeals level
than are applied at the initial determination
level. Such a situation invites universal ap-
peals, denies those who do not appeal of a
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fair opportunity to receive benefits, and cre-
ates a revolving door situation in which one
part of the agency puts an individual on the
rolls after another part of the same agency
has taken him off the rolls. It is the respon-
sibility of the administering agency, in this
case the Social Security Administration, to
develop the procedures and guidelines
which will carry out the requirements of a
law. Policy decisions should be made by the
agency and should be carried out by all
parts of the agency including those charged
with conducting hearings. It is not the func-
tion of an administrative law judge to make
agency policy. It is his function to assure
claimants that the agency policy is being
carried out in their case. This responsibility
of the administrative law judge was de-
scribed in a 1977 study of the Social Secu-
rity appeals process by the Center for Ad-
ministrative Justice. The final report of
that study describes the proper roll of the
administrative law judge as follows:

“The protection of ALJ decisional
independence in the APA is significant.
Once appointed the ALJ’s position is perma-
nent; he may be removed only “for cause”
after formal adjudicatory hearing. More-
over, the ALJ’s compensation is determined
by the Civil Service Commission, not by his
agency. Cases must be assigned in rotation,
the ALJ may not be assigned tasks incon-
sistent with his duties as an ALJ and, with
respect to the facts at issue in a particular
case, the ALJ may not be approached by
anyone, including the employing agency,
save on the record. Moreover, the ALJ may
not be made subject to the supervision or
control of any person who has investigative
or prosecuting functions for the agency.

“On the other hand, certain aspects of the
ALJ’s activities are clearly subject to agency
control. ALJ’s are not “policy” independent.
They represent an extension of “the
agency” and the agency may control their
exercise of discretion by regulation, guide-
lines, instructions, opinions and the like in
order to attempt to produce decisions as
similar as possible to those “the agency”
would have made. There is no prohibition
even on consultation with agency employees
on questions of law or policy in a particular
case.” (Source: “Final Report: Study of the
Social Security Administration Hearing
System.” Center for Administrative Justice,
October 1877, p. 244-5.)

It appears that the Social Security Admin-
istration in the past has not carried out its
responsibility to assure that administrative
law judges do in fact implement agency
policy as to how and under what standards
the question of disability is to be deter-
mined.

This situation should be greatly improved
in the near future. The Social Security Ad-
ministration has undertaken to publish in
Social Security Rulings (which are binding
on administrative law judges) a much more
detailed explanation of the criteria to be ap-
plied in determining whether or not an indi-
vidual is eligible for disability benefits. The
greater part of these rulings will have been
published by the end of October of this year
and this project is expected to be essentially
completed with the publication of the Janu-
ary, 1983 Social Security Rulings. The Ad-
ministration is to be commended for under-
taking to correct this problem and should
continue to monitor the situation and to
publish further guidelines as necessary.

To assure that the administrative law
judges are In fact carrying out the agency
policy as published in these rulings, the
Social Security Appeals Council has the on-
going responsibility of reviewing cases al-
lowed by administrative law judges. This re-
sponsibility was reaffirmed in the 1980 legis-
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lation and the Administration should give a
high priority to implementing that responsi-
bility. If the agency succeeds in conforming
the policy applied in the appeals process to
the authoritative agency policy standards,
the rate of reversals on review should fall
dramatically. This in itself should tend to
reduce the appeals workload to more man-
ageable levels, since claimants will no longer
be encouraged to appeal in all cases (as they
aré by the present system). Once these
changes are fully implemented, it can be ex-
pected that reversals at the hearing level
will tend to occlr only where there is in fact
a fallure to apply the agency standards at
the initial and recongideration levels, or
where the claimant’s condition has in fact
worsened since the initial agency determina-
tion.

INITIAL PROBLEMS ARE BEING CORRECTED

The present Administration is to be com-
mended for moving rapidly and effectively
to implement the review requirements man-
dated by the Congress. It is unfortunately
inevitable that there will be some difficul-
ties encountered in undertaking any major
new initiative. In the case of the disability
review process, this situation was aggravat-
ed by the very large number of cases in-
volved (267,000 during the first eight
months of fiscal 1982) and by the complica-
tlons of operating under contractual ar-
rangements with a network of State agen-
cies.

Sadly, there were some cases of improper
terminations and even soine cases of termi-
nations involving individuals with such
severe disabilities as to leave no room for
doubt. It is remarkable that such situations
were rare and that the Administration has
been able to maintain & 97.5 percent accura-
cy rate. Still, every effort should be made to
avoid burdening those individuals who are
without any question eligible, and the Ad-
ministration has in fact been sensitive to
this need.

Since the implementation of this program,
the Administration has made numerous
changes in its procedures directed spegifical-
1y at assuring that truly eligible individuals
are continued in benefit status and, insofar
as appropriate, are spared the burden of un-
necessary reviews.

A letter to the Committee on Finance
from the Commissioner of Social Security
outlines the following twelve different steps
the agency has taken to improve its proce-
dures in ways which help assure a high
degree of accuracy:

(Excerpt from September 16, 1982 letter
from Commissioner of Social Security)

1. In March, SSA initiated a policy of de-
termining that, in general, a person’s dis-
ability ceases as of the time the beneficiary
is notified of the cessation. This change re-
duces situations where the beneficiary is
faced with the need to pay back past bene-
fits because of a retroactive determinstion.

2. Since May, SSA has mandated that
States review all medical evidence available
for the past year—a directive which ensures
that every State is looking at every piece of
evidence that might be pertinent to a case.

3. SSA has under¥ay. in two States, a
study to test the value of obtaining more
than one special mental status examination
in cases where evidence from the beneficia-
ry's treating source is incomplete or inad-
equate. This is intended to determine
whether a person’s mental condition can
drastically change from one day to another.
One criticism of SSA’s practice of getting
only one mental status examination is that
it gives a misleading “‘snapshot” of a person.

4. Since March, SSA has required State
agencies to furnish detailed explanations of
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their decisions in all cases in which a per-
son’s disability has ceased

§. To insure quality in CD1 cases, SSA
conducts a quality review of a& sample of
cases before benefits are stopped. In June
1982, SSA doubled the number of quality re-
views of termination cases. The quality has
been holding very high at 97.5 percent. In
addition, to demonstrate the importance of
quality in the CDI process, SSA estzblished
an interim accuracy goal for the State agen-
cies without waiting for publication of regu-
lations.

6. SSA has consistently monitored State
agency resources and workloads closely and
adjusts the flow of cases to the individual
States to avoid backlogs when problems
have arisen in their acquiring adequate re-
sources. The selective moratoriums on new
CDI cases that SSA has implemented for
August and September (and even earlier in
some States) has been easing probiems in
specific States that have had unusually
large backlogs.

7. Starting in October, SSA will use a new
procedure for beginning a. CDI review: each
beneficlary will have a face-to-face interview
with an interviewer in the local Social Secu-
rity office. The interviewer will expiain how
the review works and what the beneficiary’s
rights are, obtain information about the
beneficlary’s medical care and treatment
and current condition, and—in some cases—
conclude the review process where it is
clearly warranted based on the beneficiary’s
current medical condition.

This will correct the single most glaring
anomaly in the CDI process. Recipients
whose cases are selected for review under
the 1980 Congressional mandate rarely, if
ever, come face-to-face with a decisionmaker
until and uniess the case is pursued to the
third level of review and appeal—a process
which may drag on as much as 6 months to
a year after benefits have been stopped.
This one flaw in the program is perhaps
more to blame than any other facter for the
seemingly senseless ‘“horror stories” we
have all seen from time to time of people
being dropped from the rolls despite glar-
ingly obvious disabilities.

8. To improve the queality of determina-
tions in difficult cases where it is necessary
to determine a person’s capacity to do work-
related activities despite a severe impair-
ment, SSA is requiring that the determina-
tions as to remaining capacity be more de-
tailed and explicit so that the basis for the
final decision is clear.

9. 8SA has taken many acticns to improve
the quality of consultative examinations
purchased by the Government in cases
where medical evidence from & person’s
physician is unavaliable or incomplete.

i0. SSA has been very sensitive to the
need for specia! handling of cases involving
psychiatric impairments. SSA has met with
mental health groups to ¢btain their recom-
mendations for ireprovemenis and is reeva-
luating all guidelines for evaluation of
menteal impairments. SSA has also encour-
aged the States to increase the number of
psychiatrists on their staffs in order to en-
hance their ability to review czses involving
mental impairments. Secretary Schweiker
has asked the American Psychiatric Asscci-
ation for sssistance in recruiting psychia-
trists for the States.

11. SSA has added move than 140 Admin-
istrative Law Judges t6 what is already per-
haps the largest single adjudicative system
in the world, bringing their total namber to
more than 860 and providing them with sig-
nificantly more supgost staff to heip reduce
the backlog of cases that has been a chronic
problem in past years.

12. Based on our findings in the first year
of the CDI program, SSA has broadened the
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definition of the permanently disabled who
need not be subject to the every-three-year,
CDI process mandated under the law. As a
result, 8SA expects to exempt an additional
165,000 beneficiaries from the CDI process
during the next fiscal year—which will
mean reducing the total from about 800,000
to about 840,000, & major reduction in work-
loads for the S%ate agencies.

Included in these measures is an imvor-
tant change unader which a personal inter-
view Is conducted by a Social Security Ad-
ministration employee before a case is even
sent to a State agency for review. This per-
sonal Interview sssures that claimants will
be acquainted with the implications of the
process and will have the opportunity to
present thelr views and to make available
any relevant evidence. Moreover, the face-
to-face interview creates a situation in
which obviously inappropriate reviews can
be detected at the very beginning of the
process. In such situations, the case i3 not
even sent to the State agency but is referred
back to the Social Security central office
with a recommendation that further review
be discontinued.

These actions should reduce to an abso-
lute minimum the incidence of improper
terminations. Together with the administra-
tive steps being taken to improve the ap-
peals process, these changes eliminate any
possible basis for continuing benefit pay-
ments beyond the point of the initial State
agency determination.

FINANCE COMMIITEE APPROACH INADVISABLE

The Comemittee has recommended an ap-
proach waich would continue benefits
during the appesals process. This approach
has nothing to recommend it. If the bulk of
initial decisions denying benefits were incor-
rect, the proper approach would be to
change the initial decision process rather
than to pay benefits to those who happen to
appeal that initial decision, In fact, howev-
er, the evidence available to the Committee
does not indicate that the bulk of initial de-
cisicns are wrong. Rather, it indicates that
over 97 percent of the decisions are correct.
Consequently, the Committee bill will result
In spending social security trust fund money
primarily to pay improper benefits. Some of
this money will be subseguently recovered;
most of it will not. Except in those cases
where the individual’s benefit is continued
on appeal (and this wil! frequently be an im-
proper continuation) the amendment does
nothing but postpone the day of reckoning.
Moreover, it will leave the terminated bene-
ficlary with the burden of a substantial
overpayment at that point.

The implications of the Committee
amendment may be even more than the
short-terma Improper expenditure of many
millions of dollars in social security trust
funds. The history of the social security dis-
&bility program seemns to show a fair degree
of volatlilty In the spplication of adjudica-
tive standards. The Congress has faced a
continuing need to reemphasize its original
intent that the definition of disability be ap-
plied strictly and narrowly. In the 1980
Amendments Congress spoke forcefully and,
thus far, effectively to this issue. There is a
distinct danger that these amendments
would be viewed by all adjudicators as a re-
versal of this Congressional intent. This bill

.could be seen as a Congressional judgment

that most, or a substantial proportion, of
the agency’s terminations are incorrect. If
this occurs, it could cause the State agencies
to allow more claims,

In oddition, the Committee provision is
bound to have substantial impact on the ap-
peals process, probably in ways which will
undermine the attempts of the Administra.
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tion to bring the appellate process back into
line with the agency policy. Simply on a
workload basis, the decision to pay benefits
through the hearing level will stimulate ad-
ditional appeals from individuals with little
expectation of ultimately winning reinstate-
ment. In addition, the hearings officers like
the State agencies may read into this legis-
lation a subtle message that Congress is re-
versing its earlier concern over the integrity
of the benefit rolls.

Mr. BAKER. Mr. President, let me
yield to the Senator from Maine and
then to the Senator from Louisiana.

Mr. COHEN. Mr. President, I ask
unanimous consent that the findings
of the Subcommittee on Governmen-
tal Affairs be printed in the RECORD.

There being no objection, the find-
ings were ordered to be printed in the
RECORD, as follows:

VIII. PINDINGS

The Subcommittee’s principal finding is
that many severely disabled persons are
being erroneously terminated from the dis-
ability insurance program, only to wait
without benefits through a lengthy appeals
process after which 67 percent are eventual-
1y reinstated in the program.

If present trends continue, by the end of
1983, more than 200,000 people will have
had their benefits discontinued only to have
them reinstated many months later after a
hearing before an Administrative Law
Judge. In the meantime, they will suffer
both financial hardship and emotional
trauma. Already some disabled people have
committed suicide and others have lost their
homes after losing their benefits.

The Subcommittee finds that this need-
less and unjustifiable result is attributable
to several factors—some of which are long-
standing problems and others which were
created by the way the current reviews were
being conducted. The Subcommittee found
the following:

(1) Many states have been ill-prepared to
handle the flood of CDI cases because of in-
sufficient staff to process the reviews.
States received less than a month’s notice
that thousands of CDI cases would be for-
warded to their offices. State hiring freezes
have prevented some states from hiring
needed additional staff. The tremendcus in-
crease in reviews has created a severe strain
on state agencies’ ability to quickly and
thoroughly review cases.

(2) The Social Security Administration
does not fully inform disability recipients
when notifying them that their cases are
under review. The letter sent by the SSA
does not stress the gravity of the review but
merely says that the agency is checking to
determine whether the claimant “continues
to meet the eligibility requirements.”

Insufficient time is allowed for the recipi-
ent to fully respond to the state disability
determination.

(3) The initial decision entitling the ciaim-
ant to benefits is not presumed to be valid.
Beneficiaries are having to prove all over
again that they are disabied. This burden of
proof is not, however, explained to benefici-
aries and their doctors, who understandably
believe that they have to show only a lack
of medical improvement. Inadequate notice
to beneficiaries hinders the development of
a full and complete medical record.
Beneficiaries are not notified that their ex-
isting medical history on file with the Social
Security Administration is not considered in
the decision.

(4) State agencies are poorly developing
the medical evidence essential to the disabil-
ity determination. In reviewing claimants’
files, states are disregarding an medical evi-
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dence that is more than two or three
months old, thus providing a very distorted
and incomplete picture of the claimant’s
condition. Because the SSA does not require
a showing of medical improvement before
‘benefits are terminated, many severely dis-
abled people have been dropped from the
program, although their medical conditions
have actually deteriorated or remain un-
changed.

(5) The SSA is placing an undue reliance
on consultative examinations in the review
process. The high rate of consultative ex-
aminations is attributable to the rush to
issue decisions based only on new medical
evidence and to the practice of soliciting in-
formation from treating physicians in a
format which is not useful to the disability
determination.

(6) Different, and in some cases, conflict-
ing standards are used for disability deter-
minations, depending on whether the deci-
sion is being made by a state claims examin-
er or an ALJ. The POMS which govern state
agency decisions and are issued without
public review and comment do not accurate-
ly reflect the intent of the federal regula-
tions, and account in part for the differ-
ences in allowance rates at the state and
ALJ levels.

(1) The appeals process Is clogged and
lengthy. On average, a claimant has to wait
from nine months to a year to obtain a
hearing before an ALJ. There is no face-to-
face contact between & decision maker and
the claimant prior to the ALJ hearing, so
that state decisions are based solely on a
review of the claimant’s file.

The combined effect of these and other
factors is that this process is not a “review”
of disability at all, but rather a re-determi-
nation of disability based on inconsistent
and more strict criteria, without notice to
beneficiaries or their treating physicians of
the ture nature of the CDI process.

Mr. THURMOND. Mr. President, I
rise in support of H.R. 7093 to contin-
ue paying social security disability
benefits through the appeals process.

The distinguished Senator from
Maine, Mr. CoHEN, and I have both in-
troduced legislation directed at this
problem of premature termination of
disability payments. Severe hardships
have been inflicted unnecessarily on
hundreds of disabled individuals and
their femilies whose social security
disability payments have been sudden-
ly terminated upon review of their
case files. While approximately two-
thirds of those terminated are eventu-
ally reinstated when they appeal the
unfavorable decisions, the appeals
process can take months and many
families may be financially devastated
before the unfavorable decisions can
be overturned.

Mr. President, this legislation is de-
signed to prevent further, unnecessary
hardships to social security disability
recipients whose cases are reviewed. It
would give the benefit of the doubt to
the disabled recipient by continuing
these payments until an administra-
tive law judge hears the appeal and
rules against the appellant. This au-
thority to pay benefits pending appeal
would expire in June 1983. It is, there-
fore, simply a temporary measure
which will grant relief to disabled indi-
viduals and their families while Con-
gress undertakes & more comprehen-
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sive review of the social security
system.

Mr. President, I believe this is a fair,
compassionate measure of minimal
cost, and I hope the Senate will adopt
it.

Mr. BAKER, I yield to the Senator
from Louisiana for the purpose of
making an objection.

Mr. LONG. I object.

The PRESIDING OFFICER (Mr.
SpeEcTER). Objection is heard.
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VIRGIN ISLANDS TAX
REDUCTION

Mr. STEVENS. Mr. President, I ask
that the Chair lay before the Scnate
Calendar No. 936, H.R. 7093.

The PRESIDING OFFICER. Is
there objection to the request of the
Senator from Alaska?

Mr. ROBERT C. BYRD. Mr. Presi-
dent, reserving the right to object,
that matter has been cleared with Mr.
LonG and others on this side of the
aisle, so there is no cbjection.

The PRESIDING OFFICER. The
bill will be stated by title.

The legislative clerk read as follows:

A bill (H.R. 7093) to amend the Internal
Revenue Code of 1954 to reduce the rate of
certain taxes paid to the Virgin Islands on
Virgin Islands-soureed income,

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Commit-
tee on Finance with an amendment, as
follows:

On page 4, after line 14, insert the
following:

SEC. 2. CONTINUED PAYMENT OF DISABILITY
BENEFITS DURING APPEAL.

(a) Section 223 of the Social Security Act
is amended by adding at the end thereof the
following new subsection: “Continued Pay-
ment of Disabiiity Benefits During Appeal

“(g)1) In any case where—

“(A) an individual is a recipient of disabil-
ity insurance benefits, or of child’s, widow's,
or widower’s insurance benefits based on
disability,

"(B) the physical or mental impairment
on the basis of which such benefits are pay-
abie is found to have ceased, not to have ex-
isted. or to no lunger be disabling, and as a
consequence such individual ‘is determined
not to be entitled to such benefits, and

“(C) a timely request for a hearing under
section 221(d), or for an administrative
review prior to such hearing, is pending
with respect to the determination that he is
not so entitled,
such individual may elect (in such manner
and form and within such time as the Secra-
tary shall by rezulations prescribe) to have
the payment of such benefits, and the pay-
ment of any other benefits under this Art
based on such individual’s wages and self-
employment income (inchluding benefits
under titde XVIII), continued for an addi-
tional pericd beginning with the first month
beginning after the date of the enactinent
of this subsection for which (under such de-
termination’ suclr benefits are no longer
otherwise payable, and ending with the ear-
lier of i) tire month preceding the month in
which a decision is made after such a hear-
ing, (i{) the month preceding the month in
which no such request for a hearing or an
administrative review is pending, or (iii)
Juna 1933. '

“(2)(A} If an individual elects to have the
payment of his benefits eontinued for 2 ad-
ditional period under paragraph (1), and the

. final decision of the Secretary affirms the
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ferent sections of the country. It was
retained, essentially unchanged, as the
organizational basis of the nation's
fiscal system until the passage of the
Federal Reserve Act in 1913,3¢

Before moving on to the raucous
election of 1840. that brought to a
close this period in the Senate’s histo-
ry, I would like to pause, as I have oc-
casionally in previous statements, to
look at some of the less monumental,
but perhaps no less important, events
in the Senate’s own internal develop-
ment during this period. For, while
major issues were debated and catas-
trophes like the Panic of 1837 were
dissected, bills and resolutions were in-
troduced and rules were adopted and
changed that shaped and directed the
day-to-day life of-the Senate and af-
fected the lives of our predecessors.

Physically, the Senate was growing,
Two new states joined the Union
during this period, raising the number
of senators from 48 to 52. To preserve
the delicate balance established in the
wake of the Missouri Compromise, Ar-
kansas, a slave state, had been ad-
mitted in 1836, followed by Michigan,
a free state, in 1837. All four of the
new senators turned out to be faithful
Democrats, much to the joy of the.ad-
ministration.

The Senate chamber was filling up
‘not only with .senators but with re-
porters, the predecessors of our ob-
servers up in the gallery above. There
was a great flurry of activity among
the “scribblers” that made its way into
the Senate rules. In earlier state-
ments, I have discussed the opening of
the Senate chamber to observers and
the first admittance of designated re-
porters into its midst to record the
Senate’s activities in 1802. During the
next few years, these reporters and
those who had come to join their
ranks were seated in the eastern gal-
lery, above the presiding officer, and
this was the arrangement ‘in 1835,

On February 27, 1835, Senator Alex-
ander Porter of Louisiana introduced a
motion that a committee of three be
appointed to look into “the expedien-
cy of so arranging the seats in the
Senate chamber as will promote the
convenience of members, and facilitate
the dispatch of public business.”
Among the eventual recommendations
of that committee was the following,
“That the reporters be removed from
the eastern gallery, and placed on the
floor of ‘the Senate, under the direc-
tion of the Secretary.” The proposal
was approved during the Twenty-
Fourth Congress, and thus, for the
first time specific provision was made
for the press in the Senate’s Standing
Rules.?! )

This was the situation when the
Senate eyed the press in 1838 as it was
considering changes in Rule 47, which
listed the persons who might be ad-
mitted to the Senate floor. Buried in
the changes was the following provi-
sion permitting *. . . two reporters for
each of the daily papers, and one re-
porter for each tri-weekly paper pub-
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lished in the City of Washington . . .”
to be seated in the chamber.3? The
press, both in Washington and the rest

of the country, apparently overlooked

this change, which was adopted on the
last night of the session in the usual
close-of-session rush. But not for long.
It slowly dawned on them that aii but
the Washington press were to be ex-
cluded from the chamber where,
before, many had sat. Rumor had it
that the measure had been slipped
through by Senator John Niles of
Connecticut, who loathed the press.
The out-of-town reporters had mobi-
lized by the second session of the

‘Twenty-Fifth Congress and they con-

vinced new Senator John Norvell of
Michigan to present their memorial,
protesting that:

By the rule of the Senate they are de-
prived of the opportunity and privilege of
obtaining,information of Congressional pro-
ceedings for their respective papers; that
the provision of the Senate exclusively fur-
nishing the facilities they ask to city report-
ers, does not furnish the people of the coun-
try with full reports of what takes place
until several days after the date of such
transactions . . ., and praying that the
Senate may assign them such seats on the
floor or in the galleries, as may enable them
to discharge their dutnes to those whose
agents they are.®?

In January 1939, the committee to
which the memorial was referred pro-
posed that the front seats of the east-
ern gallery be set apart for the out-of-
town reporters as well as the local
ones. The report generated a debate
that runs for almost four pages of the
Congressional Globe and elicited some
rather violent remarks from Senator
Niles:

He was somewhat surprised at a proposn
tion that the body should sanction, and in
some manner endorse, the vile slanders that
issue daily from these letter writers by as-
signing them seats within the chamber.
Who were these persons who styled them-

' selves reporters. Why miserable slanderers,

hirelings hanging on to the skirts of litera-
ture, earning a miserable subsistence from
their vile and dirty misrepresentations of
the proceedings here, and many of them
writing for both sides ... Perhaps no
member of that body had been more misrep-
resented and caricatured than himself by
those venal and profligate scribblers, who

~ were sent here to earn a disreputable living

by catering to the depraved appetite of the
papers they work for. . .3%

Apparently, many Senators agreed
with Senator Niles. His motion to
table the memorial finally passed 20 to
117,

The reporters were not about to take
such insults lying down. Niles and the
other supporters of their exclusion
were excoriated in editorial after edi-
torial. Here is just a sample of their in-
vective:

The bitter hostility of such men as Niles
to a Free Press is easily accounted for as it
tears the Lion’s Skin from the Jackass, and
distinguishes the braying of that stupid
beast from the roar of the Noble Monarch
of the Wood.

. then' for Doctor Nlles of Connecticut.
Nature made him an ostler (stableboy).
Chance, and his own roguery made him a
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United States Senator . . . Never was fellow
meaner than this same Niles who with the
fancies of a dolt makes pretensions to the
intellect of the most talented man in the
country. His manners are bad, and his
breeding worse . . .

On Saturday last the poor reporters who
had petitioned for a separate seat in the
eastern gallery of the Senate, were rowed
up Salt River by the locofoco (radical
Democrats) members, who seemed to be in a
terrible fury with the letter writers for not
allowing them to have more talent and de-
cency than they possess.?®

Despite their outrage, here the
matter stood at the end of the
Twenty-Fifth Congress. For the next 3
years, out-of-town reporters, aided by
local journalists, used all sorts of sub-
terfuges to get around this exclusion-
ary rule, but the rule stuck. It was not
until 1841, when the Whigs became a
majority in the Senate, that the rule
would be changed and the doors were
once again opened to the reporters.

As the 1840 elections approached,
the Senate once again became infused
with presidential fever. Both Clay and
Webster hoped to receive their party’s
nomination at the Whig convention in
Harrisburg.

Webster was fifty-seven-years-old in
1839, and had begun to take on the ap-
pearance of a venerable statesman.
The Webster paunch had become as
noticeable as the famous dome and
the fierce brows. His steps was heavi-
er, his manner even more deliberate.
In his customary dress—the black,
long-tailed coat with gold buttons and
buff-colored vest and pantaloons, he
moved through the streets of Wash-

ington and Boston like a revolutionary

frigate under full sail.

Unlike his rival, Clay, whose feelings
were always close to the surface and
who was addicted to profane tantrums
in times of stress and disappointment,

‘Webster was sanguine, almost glacial,

in his ability to accept temporary
defeat. As one of his biographers,
Irving Bartlett, points out, even before
Van Buren’s 1837 inauguration, Web-
ster had begun to plan for 1840. In a
candid letter to a supporter, he out-
lined his plans for the next four years.
He would leave the Senate for two
years. (He dig not—agreeing to stay
after much imploring by New England
businessmen.) During this period he
would travel, keep himself before the
public, and at the same time get his
personal financial difficulties under
control so that, upon his return to po-
litical life he would not have to divide
his efforts between the Senate and his
very lucrative law practice. Mean-
while, he reasoned, Van Buren would
have revealed enough of the vulner-
ability of administrative policies to be
effectively attacked.3?

Clay, however, was also busy laying
his plans. From the beginning of Van
Buren’s administration, he too had
pictured himself as the “Little Magi-
cian’s’” opponent in 1840. Yearning for
the nomination manifested itself in his
letters, and as the summer of 1837
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determination that he is not entitled. to
such benefits, any benefits paid under this
title pursuant to such election (for.months
in such additional period) shall be consid-
ered overpayments for all purposes of this
title, except as otherwise provxded in sub-
paragraph (B).

“(B) If the Secretary determines that the
individual’'s appeal of his termination of
benefits was made in good faith, all of the
benefits paid pursuant to such individual's
election under paragraph (1) shall be sub-
ject to waiver consideration under the provi-
sions of section 204.

“(3) The provisions of paragraphs (1) and
(2) shall apply with respect to determina-
tions (that individuals are not entitled to
benefits) which are made on or after the
date of the enactment of this subsection, or
prior to such date but only on the basis of a
timely request for a hearing under section
221(d), or for an admxmst;atwe review prior
to'such hearing.”

SEC. 3. PERIODIC REVIEWS OF DISABILITY CASES.

Section 221(i) of the Social Security Act is
amended—

(1) by inserting (1) after “*(i)";

(2) by inserting “, subject to paragraph
(2)” after “at least every 3 years”; and

(3) by adding at the end thereof the fol-
lowing new paragraph:

*(2) The requirement of paragraph (1)
that cases be reviewed at least every 3 years
shall not apply to the extent that the Secre-
tary determines, on a State-by-State basis,
that such requirement should be waived to
insure that only the appropriate number of
such cases are reviewed. The Secretary shall
determine the appropriate number of cases
to be reviewed in each State after consulta-
tion with the State agency performing such
reviews, based upon the backlog of pending
reviews, the projected number of new appli-
cations for disability insurance benefits, and
the current and projected staffing levels of
the State agency, but the Secretary shall
provide for a waiver of such requirement
only in the case of a State which makes a
good faith effort to meet proper staffing re-
quirements for the State agency and to
process case reviews in a timely fashion.
The Secretary shall report annually to the
Committee on Finance of the Senate and
the Committee on Ways and Means of the
House of Representatives with respect to
the determinations made by the Secretary
under the preceding sentence.”.

(b) The amendments made by subsection
(a) shall become effective on the date of the
enactment of this Act.

SEC. 4. MEDICAL EVIDENCE.

(a) Section 221 of the Social Security Act
is amended by adding at the end thereof the
following new subsection:

*(J) In any case of a medical review of the
continuing disability of an individual, before
making a final determination with respect
to any such individual, the Secretary shall
make every reasonable effort to seek and
obtain all relevant medical evidence from all
persons or institutions which have diag-
nosed or treated such individual with re-
spect to his impairment or impairments
within the preceding 12-month period.”.

(b) The amendment made by subsection
(a) shall become effective on the date of the
enactment of this Act.

SEC. 5. REPORT BY SECRETARY.

Section 221(i) of the Social Secunty Act
(as amended by section 3 of this Act) is fur-
ther amended by adding at the end thereof
the following new paragraph:

*(3) The Secretary shall report semiannu-
ally to the Committee on Finance of the
Senate and the Committee on Ways and
Means of the House of Representatives with
respect to the number of reviews of continu-

CONGRESSIONAL RECORD — SENATE

ing disability carried out under paragraph
(1), the number of such reviews which result .

in an initial termination of benefits, the
number of requests for reconsideration of
such initial termination or for a hearing
with respect to such termination under sub-
section (d), or both, and the number of such
initial terminations which are overturned as
the result of a reconsideration or hearing.”.

Mr. STEVENS. Mr. President, I ask
unanimous consent that there be a
time agreement of 10 minutes equally
divided on this bill. -

Mr. ROBERT C. BYRD. Will the
Senator make that 30 minutes? .

Mr. STEVENS. We will make that 30
minutes at the request of the minority
leader.

Mr. DOLE. There is an amendment
that is going to be accepted.

Mr. STEVENS. And I ask unanimous
consent that the time agreement be in
the usual form and that the time limit

.on the amendment be 15 minutes on a

side.

Mr. DOLE. All right.

Mr. ROBERT C. BYRD. Only one
amendment, one or two?

Mr. STEVENS. How many amend-
ments are there?

Mr. DOLE. One.

Mr. STEVENS. The only amend-
ment to be in order is the amendment
agreed to by the Senators “from
Kansas and Michigan.

Mr. ROBERT C. BYRD. So there
will be no surprise amendments that
may come in here.

Mr. STEVENS. Mr. President, that
will be 15 minutes on each side on an
amendment to be offered by the Sena-
tor from Kansas and agreed to by the
Senator from Michigan and 30 minute
time limit on the bill with no other
amendments to be in order.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DOLE. Mr. President, on Sep-
tember 28, the Finance Committee ap-
proved several disability insurance
amendments to H.R. 7093. They deal
with two problems in the continuing

‘disability investigation (CDI) process

mandated by the Social Security Dis-
ability Amendments of 1980—the lack
of benefits during the appeals process
and the rate at which States must
review beneficiaries. There are four
provisions in all, two of which were
contained in S. 2942, introduced by
Senator Cohen and others.

Briefly, the bill would continue dis-
ability insurance payments and medi-
care coverage, at the individual's
option, through the hearing decision
issued by the administrative law judge
(ALJ). Repayment would be required
if the ALJ upholds the decision to ter-
minate benefits. This provision would
apply to individuals who have appeals
pending at the time of enactment and
to those who are terminated and
appeal before July 1, 1983. However,
the committee bill does not allow for
any payments to be made under this
provision beyond July. I will offer and
amendment to improve the way this is
sunsetted.

Also, the bill would authorize the
Secretary of Health and Human Serv-
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ices to. slow the continuing eligibility
reviews, taking into consideration

State agency workload and processing
time. The Secretary would be author-
ized to grant waivers only to States
that demonstrate a good faith effort
to meet their staffing needs and proc-
ess the reviews in a timely fashion.
Two additional provisions are includ-
ed which would require the Secretary

‘to gather medical evidence over the

12-month period preceding review—a
practice recently adopted by the ad-
ministration—and also require the Sec-
retary to report to Congress semiannu-
ally on the number of terminations
and appeals requests.

These amendments do not, of course
offer a solution to the key structural
problems in the disability insurance
program—such as the lack of uniform-
ity in decisionmaking between State

‘agencies and ALJ’s. Nor do they deal

with other substantive issues—such as
whether the individual must have ex-
perienced medical improvement before
he can be terminated from the rolls.
However, these amendments do pro-
vide an emergency solution to the suf-
fering of families who are temporarily
denied benefits pending an ALJ hear-
ing. Among the many options, it seems
to be one with broad bipartisan sup-
port. Since the provision allowing
benefits to be continued past termina-
tion is sunsetted, the .committee’s bill
acknowledges that futher substantive
legislation will be required.
REASONS FOR ACTION NOW

In the early stages of the periodic
review process, States have been ter-
minating benefits in approximately 45
percent of the cases reviewed. Of
those cases which appeal, approxi-
mately 65 percent have benefits rein-
stated by an administrative law judge.
This wide variation between the deci-
sions made by State agencies and
ALJ’s is a long recognized problem and
stems from a number of factors. For
example, the beneficiary can introduce
new medical evidence at the ALJ hear-
ing; the ALJ hearing is the first face-
to-face contact between the reviewed
beneficiary and the decisionmaker;
and the standards of disability used by
State agencies and ALJ's differ in
some important aspects.

The lack of uniformity of decision-
making is a fundamental problem
which must be dealt with administra-
tively and which must be carefully
considered when the committee takes
up substantive legislation. In the
meantime, some emergency relief is
clearly warranted for workers who are
having benefits terminated by State
agencies and then—in more than half
the cases appealed—having their bene-
fits reinstated by an ALJ.

The committee’s decision to extend

.benefits during the appeals process

should not be considered a judgment
that it disagrees with the standards
being applied by the State agencies.
Likewise, this legislation does not in
any way represent a reversal of the
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1987 mandate that the Social Security
Administration work diligently to
remove ineligibles from the benefit
roils. Rather, ii is a temporary expedi-
ent to help deal with some of the
problems incident to the implementa-
vion of that mandate.

Another problem addressed by this
legislation is the unavoidable difficul-
Ly some States are experiencing in im-
plementing the periodic review proce-
dures. The bill authorizes the Secre-
tary to take into account the capabili-
ties and workloads of the State agen-
¢ies in assigning cases to the States for
review. To some extent, actions al-
ready implemented administratively
may have relieved the situation in

some States, but this bill will make -

clear the Secretary’s authority to pro-
vide such relief even if this means that
the statutory schedule of reviewing
one-third of the caseload each year
cannot initially be met. We consider it
essential, however, that the intent of
the 1980 amendments not be violated.
The accuracy of the decision granting
or terminating DI benefits must be
achieved in all States by the prompt
implementation of a thorough pro:-
egram of periodic review.

It should be noted that the Secre-
tary of Health and Human Services
and the Social Security Adiministra-
tion have already taken a number of
_impertant steps to respond to many of
the criticisms which have been leveled
against the CDI process. I believe
these are important steps—particular-
ly the new face-to-face interviews for
beneficiaries at their local social secu-
rity offices. I urge the administration
i continue its efforts to improve the
quality and the accuracy of the re-
views.

BAUCKGRCUND ON THE 1980 AMENDMENTS

I would like to take this opportunity
to remind my colleagues why we have
a continuing disahility investigation
review process. During the 1870’s. the
Congress became alarmed at the rapid
growth of -the disability rclls and the
rising cost of the program. Between
1979 and 1989. the cost of DI rose five-
fold, frcrn $5.3 billion to $15.8 billion.
Between 197¢ and 1977 =zlone, the
number of disabled workers on the
rolls almoest doubled, from 1.5 million
to 2.9 million. Counting spotises ard
children. the benefit rolls swelied from
2.6 millien to 4.8 million people.
Almost two-thirds of the people who
rsame on the rolls since the beginning
of the program in 1957 came on be-
tweel 1970 and 1981:

The DI preogram, as a result, was se-
riously underfinanced and deficits
were reported by the Social Security
Board of Trustees on 15 occasions.
Furthermore, the Congress learned
that the then existing continuing
review criteria and procedures were in-
adequate and resulted in the .contin-
ued payment of benefits to many per-
sons who had medically or otherwise
recovered ‘rom their disability.

The Social Security Disability
Amendments of 1980 were enacted as a
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response to this rapid growth in cost
and in the munber of beneficiaries.
The aniendments passed the Senate
by a vote of 87 to 1 and had the ex-
press purpose of weeding out ipeligi-
bles and controlling prograin costs.

A number of significant reforms in
the act tightened administrative over-
sight and control of the DI benefit
rolls. The provision of current concern
mandated that, effective January 1,
1982, DI beneficiaries must be reexam-
ined at least once every 3 years to de-
termine their continuing eligibility for
benefits. This continuing disability in-
vestigation requirement specifies a
minimurn level of review.

SSA accelerated the CDI process in
response to SSA quality control stud-
ies and also a GAQ report which re-
vealed a significant number of ineligi-
bles on the rells. SSA began the new
review in March 1981 rather than
waiting until January 1982; using pro-
cedures to target reviews on those
most likely to be ineligible. It is esti-
mated that the periodic review will
save the trust funds $700 million in
fiscal year 1983 and $1 billion in fiscal
vear 1984.

A DIFFICULT SITUATION

Although allowance rates vary
widely among States. recent data indi-
cates that only about 54 percent of
cases reviewed are found to continue
to meet eligibility requirements. In
other words, 46 percent of those re-
viewed are being terminated from the
henefit rolls. For those individuals
that. appeal, administrative law judges
are reversing the State agency deci-
sions—and reinstating benefits—in 60
to 65 percent of the cases.

This is clearly a difficult situation:
Some States are feeling hard pressed
1o mect the workload demands of the
stepped-up review. People who have
been on the rolls for many years—
having never been reexamined—are
now coming up for review and having
benefits terminated. Many people are
confused about the process and the
importance of providing sound medical
evidence on their condition. Signifi-
cant discrepancies between State agen-
cies—responsible for performing CDI's
and determining eligibility--and the
ALJ’s is causing great concern abcut
the reliability and fairness of the dis-
ability determination process.

It is my hope that this emergency
legislation wili provide us the opportu-
nity to consider carefully the major
problems in the disability determina-
tion and appeals process in the Fi-
nance Committee.

I might point out in cleosing that
there are no easy or cbvious solutions
to these problems. HER. 6181, intro-
duced by Representatives PrckLE and
ARCHER, was marked up in the House
Ways and Means Committee last
March and was reported out of the
committee on May 26. The biil has not
yet made it to the House floor. Opin-
ions vary widely and in all these
months a consensus has not been
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reached. Forging a consensus will take
time and cooperation.

Mr. President, before I ask unani-
mous consent to print in the ReEcosp a
more detailed description of the dis-
ability provisions, I wouid like to ex-
press my thanks, and those of Senator
ARMSTRONG, chairman of the Social Se-
curity Subcommittee, to. the dedicated
group of Senators who have devoted
so much time to working out a consen-
sus on this limited response to the
problems created by the new continu-
ing disability investigation process.
Senators ConeN and LevIN, who
became interested in the CDI proce-
dure as a result of oversight hearings
they held in the Government Affairs
Subcommittee last May, approached
the problem in a compassionate yet
reasonable and constructive manner.
They, along with Senators HEINZ and
DURENBERGER on the Finance Commit-
tee, were instrumental in gaining sup-
port for these provisions. Senators
MEeTZENBAUM and RIEGLE were also ac-
tively involved in the deliberations.

Now, Mr. President, I ask unanimous
consent to print in the RECORD a de-
tailed description of the disability pro-
visions in the bill and the amendment.

There being no objection, the mate-
rial ordered to be printed in the
RECORD, as follows:

PROVISIONS RELATING TO SOCIAL SECURITY
DrsasiLiry INSURANCE (DI)

CONTINUATION OF DI BENEFITS TO CERTAIN
INDIVIDUALS PURSUING APPEAL

Present law.—A social security disability
insitrance (DI) beneficiary who is found by
the State agency to be no longer eligible for
benefits continues to receive benefits for
two months after the month in which he
ceases to be disabled. (As an administratite
practice, individuals are not generally found
to be “not disablcd’ no earlier than month
is which the agency makes the termination
decision.) The individual may request a re-
consideration of the decision and, if the
denial is upheld, he may appeal the decision
to an Administrative Law Judge (ALJ). The
individual is not presently eligible for bene-
fits during the appeals process. However, if
the ALJ reverses the initial termination de-
cision, berlefits are paid retroactively.

Explanation of provision.—The Commit-
tee amendment would continue DI benefits
and medicare coverage (at the individual's
option) through the month preceding the
month of the hearing decision for terminat.-
ed beneficiaries pursuing an appeal. These
additionai DI payments would be subject to
recovery as overpayments, subject to the
same waiver provisions now in current law.
if the initial termination decision were
upheld.

Effective date.—This provision would be
effective for termination decisions occurring
between the date of enactment and July 1,
1983, but in no case would payments be
made for months after June 1983. Cases
now pending an ALJ decision would also be
covered by this provision, although lump
sum back payments would not be author-
ized. Individuals terminated before the date
of ehactment who have not appealed the de-
cision would qualify for continued benefits
only if they are still within the alfowable
period for requesting a review.
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SECRETARIAL AUTHORITY TO CONTROL FLOW OF
CONTINUING DISABILITY INVESTIGATION RE-
VIEWS

Present law.—As mandated by the Social
Security Disability Amendments of 1980. all
DI beneficiaries except those with perma-
nent impairments must be reviewed at least
once every 3 years to assess their continuing
eligibility. Beneficiaries with permanent im-
pairments may be reviewed less frequently.
The provision in present law -specifies a
minimum level of review.

Explanation of provision.—The Commit-
tee amendment would provide the Secretary
of Health and Human Services the authori-
ty to slow—on a State-by-State basis—the
flow of cases sent to State agencies for
review of continuing eligiblity. The Secre-
tary would be instructed to take into consid-
eration State workload and staffing require-
ments, and would be authorized to slow re-
views only in States that demonstrate a
good faith effort to meet staffing require-
ments and process claims in a timely fash-
ion.

Effective date.—This provision would be
effective on enactment.

MEDICAL EVIDENCE REQUIREMENT

Present law.—Although current law does
not specify a time period for the collection
of medical evidence, current procedures, de-
tailed in the guidelines used by State agen-
cies, require the Secretary to seek to obtain
all medical evidence from a]] persons or in-
stitutions which have diagnosed or treated
the individual within the 12-month period
preceding the review of an individual’s con-
tinuing eligibility.

The adoption of this procedure was an-
nounced by the Administration in May,
1982. Previously, any requirements as to the
length of the period over which medical evi-
dence should be sought were left up to the
States. For some individuals, medical evi-
dence was gathered over more than a 12-
month period. For others, medical evidence
was gathered over a shorter period.

Explanation of Provision.~The Commit-
tee amendment would put into law the re-
quirement that the Secretary must attempt
to seek and obtain all relevant medical evi-
dence from all persons or institutions which
have diagnosed or treated the individual
within the 12-month period preceding the
review of an individual’s continuing eligibil-
ity.

Effective Date.—This provision would be
effective on enactment. :

REPORY TO CONGRESS

Present Law.—There is no requirement
for periodic reporting to the Congress by
the Secretary of Health and Human Serv-
ices with respect to continuing disability in-
vestigations.

Explanation of Provision.--The Commit-
tee amendment would require the Secretary
to report to the Senate Finance Committee
and the House Ways and Means Committee
semiannually on the number of: continuing
eligibility reviews, termination decisions, re-
consideration requests, and termination de-
cisions which are overturned at the recon-
sideration or hearing level.

Effective Date.—This provision would be
effective on enactment.

DOLE AMENDMENT

This amendment would make two changes
in the disability provisions of the committee
bill, H.R. 7093. It would:

Continue disability payments through the
ALJ hearing to terminated beneficiaries
pursuing an ‘appeal before October, 1983.
This would extend the provision in H.R.
7093 by 3 months. (No payments under this
provision would continue beyond June
1984.)

CONGRESSIONAL RECORD — SENATE

In reviewing an individual’s continuing
disability, require the Secretary to consider
all evidence in the individual's file and re-
quire that such evidence be discussed in the
denial notices.

CBO COST ESTIMATES

H.R. 7093: $35 million in fiscal year 1983,
—$15 million in fisca)l year 1984.

H.R. 7093 as amended: $60 million in fiscal
year 1983, $60 million in fiscal year 1984.

This amendment would increase the cost
of H.R. 7093 by $25 million in fisca] year
1983 and $75 million in fiscal year 1984.

Mr. DOLE. Mr. President, I wish to
thank the distinguished Senator from
Louisiana, Senator LoNg, for his coop-
eration. Senators METZENBAUM, LEVIN,
COHEN, ARMSTRONG, DURENBERGER, and
others, including Senator RIEGLE, Sen-
ator HEINZ, Senator HATCH, have
worked with me to find something we
might all agree on in the area of con-
tinuing disability investigations. The
bill (H.R. 7093) was postponed prior to
the election. Senator LoNG wanted to
take another look at it. He has now
consented to its consideration with an
amendment which I shall offer as a
part of my amendment to which he
has no objection.

This bill is a step in the right direc-
tion. I certainly commend my col-
leagues for their patience. I also com-
mend the Social Security Administra-
tor John A. Svahn, and Secretary
Schweiker of the Department of
Health and Human Services for their
willingness to help us work out some
of these very real problems.

Mr. President, I ask unanimous con-
sent that the committee amendment
be agreed to and considered as original
text.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. METZENBAUM. Mr. President,
I thank Senator DolLE for his leader-
ship on this issue and the speed with
which he has moved this bill out of his
committee. I commend him.

I and several of my colleagues have

been werking on a legislative solution
to the problems in the review process
of social security disability for over a
year now. The situation has reached a
crisis point. My staff has documented
at least 32 deaths of persons who were
told by SSA that their benefits were
being terminated because they were
no longer disabled and who then died
shortly thereafter of their disabling
condition.

Most Senators are by now all too fa-
miliar with the frequent stories of
truly disabled persons who have been
callously and erroneously removed
from the social security disability
rolls. SSA would have us believe these
are isolated instances, but the sheer
number belies that possibility.

The tragedy is that while two-thirds
of those who appeal their termination
decision eventually have their benefits
restored by an administrative law
judge, they are often left with no
other source of income during this
long appeal process. Of the 32 deaths,
in almost every case a surviving rela-
tive, the treating physician, or some

S 13853

other interested person has stated
their belief that the wrongful termina-
tion decision and resulting loss of
benefits was a contributing factor in
the person’s death.

It is a tragic fact that, in despair at
losing their benefits, a number of indi-
viduals have committed suicide. Other
victims have been forced back into in-
stitutional care. Families have had to
separate. And for many, these callous
and unfair procedures have brought fi-
nancial ruin.

The bill before us today is a short-
term, emergency measure. Much more
needs to be done. I understand that
the chairman of the Senate Finance
Committee agrees that comprehensive
reform legislation must bé enacted
next year. I urge him to act quickly on
such legislation.

In the meantime, this measure is
desperately needed. Perhaps at least
some of those 32 persons who died
would be alive today if they had not
suffered the stress associated with the
loss of benefits. This bill would have
allowed them to continue to receive
those benefits pending their appeal.
Some of those persons were granted
their appeals posthumously. We
cannot allow this intolerable situation
to continue any longer. We must pass
this measure immediately.

I do not agree with the July 1, 1983
date for the sunsetting of this provi-
sion. to extend benefits pending
appeal. I believe that this provision
should become a permanent part of
the social security disability law. This
would merely place SSDI recipients in
the same position as SSI recipients
who already have the right to elect to
continue to receive benefits pending
their appeal to an administrative law
judge. However, the one positive
aspect of this July 1 deadline is that it
will provide a strong incentive to the
Congress to enact more comprehensive
legislation to correct the existing prob-
lems in the disability program as soon
as possible.

I believe that the provision of the
bill requiring 